Implications of the Karnataka High Court direction in WP 13241/2009 (PIL of Environment Support Group and ors. vs. Bangalore Metro and ors.
) for the implementation of the Karnataka Town and Country Planning Act 

The Karnataka Town and Country Planning Act (KTCP Act) is amongst the most progressive legislations enacted in the post-independent period. Reflecting the thinking prevalent at the time of its enactment, the objective of the law is  “regulation of planned growth of land use and development and for the making and execution of town planning schemes in the State”.  

Concerned about the wholistic development of the State without disparities, our Legislators in 1961 thought it fit to include in the Preamble to the Act the following:

“Physical planning has to precede economic planning as otherwise cities, towns and villages of our country will grow to unmanageable sizes without proper planning resulting in unhealthy surroundings.  Physical planning with co-ordinated effort on a large scale is necessary if the people are to live in a better, healthier and happier environment. The proposed (law) is expected to solve the Town Planning problems.” (emphasis added)

The Act elaborates the specific objectives as follows:

“(i) to create conditions favourable for planning and replanning of the urban and rural areas in the [State of Karnataka], with a view to providing full civic and social amenities for the people in the State, 

(ii) to stop uncontrolled development of land due to land speculation and profiteering in land, 

(iii) to preserve and improve existing recreational facilities and other amenities contributing towards balanced use of land; and 

(iv) to direct the future growth of populated areas in the State, with a view to ensuring desirable standards of environmental health and hygiene, and creating facilities for the orderly growth of industry and commerce, thereby promoting generally standards of living in the State.” (emphasis added)

Subsequent to the enactment of this law, particularly during the Emergency period, the progressive results that could have been achieved for the benefit of society by implementing this law faithfully were derailed by the creation of a para-statal, bureaucratic and publicly unaccountable Bangalore Development Authority (BDA) in 1976. This was at a time when there was no internal democracy due to imposition of Emergency.  The BDA, thereafter, became a terrible model for subordinating the due role of public and elected representatives to participate in planning and development.  Very soon many similar authorities that were accountable to none but the Government in power were created: Bangalore Metropolitan Regional Development Authority, Bangalore Mysore Infrastructure Corridor Area Planning Authority, Bangalore International Airport Area Planning Authority, to name a few.  Needless to state, the mandate to consult the public in urban planning and development, as detailed in the KTCP Act, has rarely been followed by any of these agencies. The result has been reckless urbanisation and infrastructure development, almost always undemocratically, fuelling a phenomenal increase in corruption based on transactions relating to land use and land development.

A serious effort to check this menace was made by enacting the Constitutional 74th Amendment (Nagarpalika) Act in 1992.  This law significantly introduced the need for establishment of representative and transparent Metropolitan/District Planning Committees with a mandate to develop 5 year plans relating to land use, natural resource management, social and economic development and environmental protection.  State Governments, however, have systematically sidestepped this Constitutional mandate. This has resulted in land use planning and urban and infrastructure developments becoming subjective to machinations of powerful and corrupt lobbies.  The public interest, thereof, has been completely ignored.

Post-Parastatals, questionable roles of BATF and ABIDE in defining our futures:

Over the past decade however, Karnataka Government has found the time to initiate unaccountable planning interventions through the creation of unconstitutional bodies such as Bangalore Agenda Task Force (BATF) and Agenda for Bengaluru Infrastructure and Development Task Force (ABIDE).  Members to these elite bodies are appointed by the Chief Minister and not surprisingly more often than not included people from his coterie.  Again unsurprisingly, the visions and plans developed by these folks has largely reflected the demands of the upper classes of society based on their rather limited and skewed understanding of the complex processes of urbanisation.  

The result has been an endless stream of experimentation, more recently promoted by the peculiar emergence of Advisors and Strategic Urban Advisors.  This has resulted in Governments coming up with its own slew of mega-projects to serve their political legacies, often playing to the demands of influential lobbies.  Statutory public participation provisions of the KTCP Act have been given a quiet burial in the process.  It  is in this despairing scenario that the current decision of the High Court comes in as a major relief to the wide public.  

How the High Court decision affects implementation of the KTCP Act and the future of our settlements:

This order shatters a popular myth that KTCP Act does not apply to mega projects like the Metro, road widening, construction of elevated express-ways, development of airports, and the like.  Attacking that status quo ante attitude prevalent in public authorities, the order holds officials connected to land use planning accountable for not enforcing various provisions of the Act.  To ensure there is no confusion or misinterpretation (deliberate or otherwise) of the import of its order, the Court has issued the order on the basis of agreement to comply with the law “without any deviation whatsoever” at the serious risk of facing Contempt action.

The KTCP Act mandates the involvement of the public, especially affected public, at various stages of planning and implementation of development plans.  The Act requires that town and country planning authorities (such as the BDA) consult the public  during the intent to make a plan, formulating a plan, and finalising a plan to begin with.  Once the assent of the State has been obtained for the Plan, should there be any need to amend the land use plan the Act requires that the procedure to be adopted must consult the public once more.

Often implementing agencies  consider the Comprehensive Development Plan as the final word on development of projects. But this is not the position in law.  The KTCP Act in fact requires that for the implementation of the Plan, a Scheme has to be developed providing a variety of details and maps, again in consultation with the public at the various stages of its development: Intent to formulate a Scheme, Formulation of the Scheme and Finalisation of the Scheme.  Rarely, if ever, have these provisions been implemented in Karnataka or any other State.  

Significant to note is the fact that four decades before the enactment of the Right to Information Act (2005), the KTCP Act required that public authorities must actively disseminate detailed maps and other connected information to the public.  The Act in fact makes public participation fundamental to decision making, be it in the development of a layout, road-widening, park development, change of land use, Metro constuction, airport development, industrial development or any other item of urban planning and infrastructure development that comes under the purview of the Act.  

Renewing the journey to correct the imbalance and undemocratic nature of urban and infrastructure development:

The absolute lack of implementation of the provisions of the KTCP Act has reduced our cities and towns to chaotic human habitations where the Fundamental Right to Live in reasonable comfort, security and in a clean environment has been seriously compromised by neglect by authorities to basic tenets of public involvement in planning and development.  The High Court order makes a substantial intervention to correct this malaise of our societies.

In any city where mega projects are being built or proposed to be built, they are largely undertaken without any statutory public involvement in planning and development of mega projects.  This has created havoc in the lives of hundreds of directly affected communities Decisions are undertaken in-transparently on the basis of consultation with the Cabinet and senior bureaucracy, commonly to suit the benefits of vested lobbies.  Thousands of crores of rupees are invested in such projects, causing variety of disturbances to our society and the environment, and rarely, if ever, are elected bodies and the public consulted on such matters.

This High Court direction is a significant step forward in stemming this rot and its benefit is directly proportional to its active use by the wide public.  The order directly affects the functioning of all planning and development authorities in Karnataka, and will have highly persuasive value in seeking similar relief in other States. While it is truly unfortunate that we have reached a stage in our society where Courts have to act on the basis of PILs merely to ensure faithful implementation of the law, the fact that such directions are issued revitalises our faith in the Rule of Law.
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