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IN THE HIGH COURT OF KARNATAKA AT BANGALORE

W. P. NO. 817/2008 (GM-RES-PIL)

Between:

Environment Support Group and another


.....Petitioners

And

State of Karnataka and others




....Respondents

Rejoinder to the Statement of Objections filed by Respondent – 2

Petitioners state as follows:

1. The averments made in Para - 1 belittling the expertise of the Petitioners has been done with an oblique motive of distracting the attention of this Hon'ble Court from the core issues. Petitioner – 2 has been a researcher qualified in the Environmental Sciences, and has for a decade now been the Coordinator of Petitioner -1.  The services of the Petitioners on environmental and policy matters have been solicited by various government, academic and non-government agencies of the State of Karnataka, the Union Government and also from overseas.  As a matter of fact, Petitioner – 2 has been an active researcher of the Birdwatchers Field Club of Bangalore, a voluntary network of naturalists and researchers that has contributed extensively to the advancement of ornithological research.  Following up on the recommendations of the Lakshman Rau Committee Report, Respondents 4 and 5 sponsored a study by the Birdwatchers Field Club on the “Status of Irrigation Tanks as Wetland Habitats” as far back as in 1990.  Petitioner – 2 was an active participant in this process, and a copy of the said report is annexed at Annexure - AU.  It is subsequent to the submission of this report that Respondents 4 and 5 began to rehabilitate tanks and lakes following many of the recommendations of the said report.

2. The averments in Para – 2 that in fact only licences to develop lakes have been given and that no lease deed has been executed is an argument in hindsight seeking to justify the illegal action of leasing out of lakes and is clearly a moonshine defence.  The language employed in the impugned lease deeds is unambiguous and all the legal ingredients are found in the aforesaid impugned documents. 

3. The documents produced as Annexures R-II, R-III and R-IV, relied upon by the Respondent, clearly indicates that the government has transferred the said lakes to Respondent – 5 with the rider that the purpose of transfer is with the intention to maintain and develop the said lakes.  The power of administrative control conferred on the Respondent – 2 cannot be used to permit organisations/corporate houses to exploit lakes commercially. Such actions are ultra vires the aforesaid government orders.

4. The contention sought to be canvassed in Para – 3 that there are no primary stake holders in the lakes as most of the lakes have lost their capacity to fulfil irrigation needs is incorrect and hyper-technical.  The claim that the tanks have fallen from grace and that their traditional use for irrigation has become irrelevant in the context of urbanisation, does not take away the need to protect the water body as required per the Public Trust doctrine and various legal mandates.  Without prejudice to what is stated above, the Hebbal Lake is being put to the traditional use of fishing even now, as is evidenced by the survey sketch which indicates that 21 acres are being used by the University of Agricultural Sciences for fishing and agricultural research.  Copy of the sketch of the survey report of Hebbal Lake is enclosed at Annexure- AV and its translated copy is annexed at Annexure AV - 1.  

5. It is surprising to note that the purported purpose of leasing out the lakes also included the object of prevention of encroachment.  This is revealed in the joint survey conducted by the Government Survey Department, Bangalore North and Kodihalli, Yelahanka, in the presence of Respondents 2 and 16, wherein it is obvious that that an extent of 18 acres of the Hebbal Lake has been encroached.  Out of this, 2 acres has been encroached by M/s East India Hotels Ltd. who is Respondent – 16.  Besides exposing the vacuous claims that such entities as Respondent – 16 are involved in this process clearly out of public interest and with no profit motive, the fact that Respondent – 2 was a party to this survey reveals its complicity by remaining silent on this clearly illegal act of encroachment.  This is simply a case of the fence eating the grass.   A copy of the said sketch is annexed at Annexure -AW and its translated version is annexed at Annexure –AW-1.

6. The averments made in Para – 4 that the recommendations of the Lakshman Rau Committee have not been violated is an incorrect statement as the action of leasing out lakes to private profit-making entities was not ever recommended by the said committee.  In fact, the Committee has recommended that the Hebbal Lake, for instance, along with its surroundings spanning an area of 271 ha. should only be developed and maintained as a Regional Park. This recommendation is found at page 71 of the petition.  The fact that the Respondent – 2 has fished out only one argument from this recommendation, and that alluding to the presence of water hyacinth, is clearly motivated by the intent to distort the usefulness of this plant, and promote its very presence as a reason for privatising lakes.  The capacity of water hyacinth to remove nutrient loads from lakes is in fact exploited across the world as a cheap option to keeping water clean by developing constructed wetlands.  In fact water hyacinth has been found to be an excellent candidate for removal of toxic materials from water, especially heavy metals.  One research paper from Taiwan (amongst thousands such available across the world) illustrating the capacity of the plant, if managed properly, in protecting our lakes from highly toxic chemicals is annexed at Annexure AX. Hebbal Lake, for instance, does still have such a constructed wetland which was maintained as part of the project to rehabilitate the lake by Respondent – 5 with a grant from Respondent – 9, and with the approval at the highest level of Respondent -1. In fact, it is admitted even now on the website of Respondent – 2 that Hebbal Lake, for instance, “is restored under INEP and is in good condition”.   An extract of the said website (downloaded from http://www.ldakarnataka.co.in/hebbal.htm on 09 June 2008) is enclosed at Annexure AY.

7. The Petitioners submit that sewage contaminating water of lakes in Bangalore is due to the failure of the obligatory function of the Bangalore Water Supply and Sewerage Board and Respondents 2, 5, 6 and 7.  This form of pollution has to be remedied by the regulatory actions of Respondents 2, 4, 5 and 11.  The colossal failure on the part of these Respondents in their role as Trustees of these common property resources in not adequately protecting lakes, and this despite enormous investment of public funds, is now being made into a virtue to benefit profit making entities who are more than willing to take up maintenance and development leases of these lakes as the profits generated are super-normal given the low investment involved.  The averments in Para – 5 are clear indication of the fact that failure to ensure lakes are not polluted by sewage cannot be a ground to abandon the obligatory function of protecting such common assets from misuse and profit making.  In this regard, the comments in pages 16-19 of the Interim Report 1 of the “Karnataka Legislature Joint House Committee – Bangalore City/Urban District Encroachment of Government Lands” are pertinent and a relevant extract of the same is extracted herein:

“10. LAKE DEVELOPMENT AUTHORITY

In 1961 there were 262 water bodies in Bangalore city area. Due to formation of layouts, sanction to various departments of State and Central Government, and also because of trespass and encroachment, their number has come down. During the year 1985 the Government constituted a committee under the Chairmanship of Sri. N. Lakhman Rao to protect tanks and lakes in Bangalore Urban area. After considering the committee’s report, the Government issued an order to maintain 90 lakes by the Forest Department and the remaining 24 lakes jointly by the Forest Department along with various agencies such as Tourism Department, Bangalore Development Authority, Bangalore Mahanagara Palike and B.W.S.S.B.

In July 2002, the Government constituted the Lake Development Authority under the Societies Registration Act. The Chief Secretary is its President, one senior officer of the Forest Department is the Executive Director and thirteen officers and environmentalists are the members. The main duties of the Lake Development Authority are renovation of lakes, diverting sewage from the lakes and to take all measures conducive to improve environment. However, encroachment of lakes is found to be on a large scale. Even though it consists of high level officers and office bearers, the Lake Development Authority is not able to protect the lakes. It has become inefficient due to lack of serious efforts. 


Though the Lake Development Authority is vested with the power of control over all lakes coming under its jurisdiction and the Executive Director has his office in the Forest Department’s Head Office, the Lake Development Authority is not exercising its control over the lakes. It has a budget provision of only 10 crores every year and it is engaged in the maintenance of only few lakes. It has failed in preventing encroachment of tank bed lands area or pollution of lands by sewage and dumping of debris. The tanks and lakes in Bangalore have been converted into sewage tanks rather than water bodies meant for protection of environment. The memorandum of objectives of Lake Development Authority pointedly mentions that it is a Regulatory Authority of the lakes coming within its jurisdiction. Section 64(A) of the Karnataka Forest Act provides for the immediate eviction of a person who is in unauthorized occupation of any land coming under the control of the Forest Department. Such immediate eviction can be done by the forest officer not below the rank of Assistant conservator of forests. The Chief Executive Officer of the Lake Development Authority being a conservator of forests can exercise his powers u/s 64(A) of the Forest Act against tank encroachers and polluters of the lakes in the jurisdiction of Lake Development Authority.


There are many instances of apartment developers who have encroached tank bed area and constructed multi-storeyed buildings around the tank bed area and constructed multi-storeyed buildings around the tank bed and connected the domestic sewage of the buildings to the tanks thereby polluting them as a result of which the tank beds have disappeared amidst weeds. Almost all small and big tanks in the Bangalore urban district have become sewage disposal tanks. Such tank bed encroachment is caused by two steps of violation. Firstly, the local bodies namely City Municipal Councils, Town Municipal Councils or the Bangalore Mahanagara Palike and Bangalore Development Authority, without enquiring with departments such as Revenue, Survey and Settlement and Lake Development Authority as to whether the buildings encroach the tank bed area, issue buildings construction license, commencement certificate and completion certificate. It is surprising that the Bangalore Development Authority during the period from 1963-1970 issued commencement certificates for the construction of multi-storeyed buildings under Section 15 of the Town and Country Planning Act by collecting development charges without enquiring with revenue department or survey and settlement department or refer to the city survey records regarding the status of the lands on which apartment buildings have come up encroaching upon tank beds. 

The second violation is the pollution of the lakes. The Karnataka Pollution Control Board has not exercised its power under Section 24 of the Act to punish those who pollute the tank bed by encroachment has allowed it to continue. There is provision in the Act which requires every apartment to install a Sewage Treatment Plant (STP) in the building. The modern technology of rivers osmosis process is also available. Also a simple STP can be installed in the premises of any high rise building. The expenditure for STP for a building having 16 apartments (ground floor plus 3 floors) is not more than Rs.20 per sq. ft. of the build-up area. When a developer sells an apartment at the rate of Rs.1500 onwards per sq. ft. in this area, the expenditure of the installation of such STPs per sq. ft. is negligible. STP which recycle water for flushing of toilet, watering gardens, washing etc. reuses 80% of used water thereby saving drinking water. STP is useful in reducing the burden of the BWSSB by controlling the wastage of potable water supply by BWSSB to toilet flushing, floor cleaning, car washing, watering the kitchen garden etc. The Karnataka Pollution Control Board has failed in taking action for pollution control giving excuses and false reason that only the Central Pollution Control Board is required to take action in respect of high-rise buildings. Many apartment buildings have 16 to 20 apartments in a building having ground floor plus 3 floors and the Karnataka Pollution Control Board Act and Rules do not restrict the State Board from taking action against all such apartment buildings regardless of whether they are having less than 92 flats or more than 92 flats letting out sewage into water bodies. Hence it a dereliction of duty on the part of the Karnataka Pollution Control Board for which its officers are liable for disciplinary action.”

8. The averments made in para – 5 appear to advocate that privatisation is the panacea for all ills post-rejuvenation of lakes.  This is in direct contradiction with the of the Public Trust Doctrine which mandates that lakes ought to be used for purposes particular to that natural resource and that such duty cast upon the State is non-delegable in nature.

9. The averment made in Para – 8 is wholly incorrect since the express intention of the Government in transferring the lakes to Respondent – 2 was only to ensure maintenance, administrative supervision and development of the lake.  Such a mandate does not in any manner contemplate commercial exploitation of the water bodies.

10.  The 2nd Respondent's Deed of Constitution expressly provides for participation of non-profit and locally situated organisations to be the only entities involved in partnering to maintain and conserve lakes.  In view of the same there is no justification to involve profit-making or religious entities. Annexure R-1 produced by the Respondents herein is res ipsa loquitor.

11. The averments made in Para – 11 is a vain attempt to justify their action of leasing in the name of licensing and is not a legally tenable argument looking into the essence of the impugned lease agreements. 

12. The legal argument put forth in Para – 14 to suggest that the Principle of Intergenerational Equity don't exist or cannot be applied to “Indian scenario” and only to the developed world is illogical as Principles of Intergenerational Equity and Public Trust Doctrine are universal in application irrespective of the economic status of societies.  Such an averment is clear, unequivocal and admitted evidence revealing outrageously that Respondent – 2 is guided entirely by elitist conceptions of conservation of environment and protection of human rights.  Such a position arrogates against Constitutional objectives and several judgments of the Hon'ble Supreme Court of India.  

13. The averment in Para – 15 is admittedly a confession that the Government is not bereft of funding or other resources to conserve, rehabilitate and maintain lakes.  Such being the case, the very act of privatising the maintenance and development of lakes is an exercise that is influenced by oblique motives of advantaging builders, hoteliers and such other profit making ventures to access common property resources for their private good.  

14. The averment made in Para – 19 that there is no exclusion of the general public in accessing the lakes as public commons is a statement deliberately presented as being true when in fact the contrary is true.  This is evident in the actions of Respondents – 15 and 16 who reserved admission and imposed a very high entrance fee which tantamounts to prohibition of access to the poor. Copies of the entrance fee tickets are enclosed as Annexure AZ to demonstrate the prohibitive cost of access to these public commons.  

15. It is the duty of the State to protect the environment and natural resources as is implicit in the Public Trust Doctrine.  Therefore, these are essentially sovereign functions that cannot be delegated.  The logical extension of the Respondent's argument will lead to reductio ad absurdum, and could well result in arguing that Forest land could also be privatised, protection of tigers can be outsourced to private entities, and upkeep of government lands could be handed out to realtors!

16. The averment in Para – 24 claiming that “the Lakshman Rau Committee while making recommendations has said nothing on the modality of implementing the recommendations” and thus arguing “(t)his would be purely in the domain of the executive so long as the recommendations and provisions of the applicable law are adhered to” is clearly absurd.  The reference to recreational activities and development of foreshore must be read in the context of that the Committee has only proposed development of such recreational facilities that would not in any manner damage or disturb the essential features of the water body.  To ascertain the current position, the Petitioners undertook a site visit to Hebbal, Nagawara and Agara Tanks and brief notes of their observations are enclosed.  

Hebbal Tank:  In the case of Hebbal Tank, over 3 acres of water spread has already been encroached by Respondent – 16 and this is for the purpose of building a hotel with boating jetties.  This land filling is very close to the sluice gate on the eastern end of the tank and is critical to maintaining water levels in the tank – especially during monsoons when the area is prone to flooding.  Any encroachment in this region is likely to have disastrous consequences during heavy rains to communities all around, both upstream and downstream, and also for vehicular movement to the new airport.  At the southern extent of the tank, the entire area bordering the Ring Road had been developed into an excellent walkway and park by Respondent – 5 with funding support from Respondent – 9.  This area was an excellent vantage point to watch water fowl, especially migratory water fowl that would arrive from as far away as Siberia.  Presently, most of this stretch has been turned into a path for trucks to ferry soil, and almost the entire walkway has been destroyed.  For local communities, this is the only place that is available as an open space, and by charging a fee for entering, Respondent -16 has put this commons out of reach for most people.  Children are the worst affected as they have nowhere to go to enjoy open spaces in this region.  A photographic survey of the damage done is annexed at Annexure BA 1 to BA 3
17. Nagawara Tank:  In the case of Nagawara Tank, the entire tank has been turned into a concrete pond, and the whole lake has been turned into one large entertainment and food complex. The cost of entry is prohibitive, at Rs. 30 per person (more on weekends), and there is not a single bird that can find itself comfortable to swim or roost in this lake.  The status of the tank, especially the high commercialisation that has taken place on public commons is evident from the details provided on the website of Respondent – 15, and a printout of the relevant pages is annexed at Annexure BB.

Agara Tank:  The Agara Tank has already been rehabilitated, and is well protected.  There is sewage inflow and that must be controlled to ensure that the waters do not become eutrophic.  Like all tanks, this tank too is a self-regulating system, if sewage and siltation is controlled.  Respondent – 14 who has obtained the lease for this tank from Respondent – 2 has not commenced any work.  A photographic survey of the status of the tank is annexed at Annexure BC 1 to BC 3.


18. The averment made in Para – 16 is clear evidence of the absolute lack of knowledge and competence on the part of Respondent – 2 in appreciating the critical role of Respondent – 11 whose permission has to be sought per Section 17 r/w Section 25 of the Water (Prevention and Control of Pollution) Act, 1974 before engaging in any action that involves desilting, dredging, channelising water or dewatering a waterbody.  The fact that this role of Respondent – 11 is denied by Respondent -2 is abundant evidence of the lackadaisical manner in which the respondent is discharging its mandatory functions.

Wherefore it is humbly prayed that the Writ Petition may be allowed.

Bangalore








Dated: 09 June 2008













Advocate for Petitioner – 1





Petitioner - 2

In the High Court of Karnataka at Bangalore
W.P. No. 817/2008

UNDER WRIT ORIGINAL JURISDICTION

Between:

Environment Support Group and others







…Petitioners

And

State of Karnataka and others







…Respondents

Verifying Affidavit

I, Leo Saldanha, aged 40 years, S/o Mr. S J Saldanha, solemnly affirm and state on oath as follows:

1. That I am a Trustee/Coordinator of Environment Support Group, a non-profit public interest research, training, and advocacy initiative registered as a Public Charitable Trust and am authorized to swear to this affidavit on its behalf and also on behalf of the other Petitioner.

2. That what is stated above in Paras 1 to 17 above is true and correct to the best of my knowledge, information and belief, and as per the legal advice obtained.

3. I state that Annexures AU to BC-3 are true copies of their originals.

Date: 
10 June 2008






Place: Bangalore



Leo F Saldanha 







Petitioner - 2
