In the High Court of Karnataka at Bangalore

WP No. 817/2008

Under Writ Original Jurisdiction

Between:

Environment Support Group and another......................................... Petitioners

And:

State of Karnataka and others ....................................................Respondents

Rejoinder of the Petitioner to the Memo filed by Respondent – 2 dated 05 March 2009 

The Petitioners submit as follows:

1. The Petitioner states that contrary to the oral directions of this Court, instead of Respondent No.3 representing the State of Karnataka in subject matters pertaining to these writ proceedings taking the lead in conducting a joint meeting of the Petitioners and Respondents and reporting back to the court, the report has been filed by the 2nd Respondent.  The 2nd Respondent is a principal defender of the actions under challenge. This Hon'ble High Court had specifically asked the State, in particular the 3rd Respondent who was present in the hearing on 17 February 2009, to conduct a meeting of Petitioners and Respondents with due dispatch and report back to the Court the details thereof.  Specifically, this Hon'ble Court had sought from the State a report detailing how Respondents 14, 15 and 16 and the applicant sought to be impleaded, all being beneficiaries of lakes already privatised, have agreed to comply with the guidelines that this Court had laid down in its oral directions issued during the hearing of this matter on 17 February 2009.  The mere fact that the Principal Secretary of the Department of Forests, Environment & Ecology chaired the meeting does not constitute a process of the State as directed by the Court, since the meeting was called by Respondent-2 and not Respondent-3 as should have been the case.

2. Without prejudice to what is stated above, the Petitioner further states that the 2nd Respondent who convened the meeting and minuted the proceedings has deliberately obfuscated facts and minuted the meeting in such a manner as seeking to justify its own questionable policy whilst suppressing the fact that the Petitioners had brought to this meeting a scientist of international repute and standing in matters relating to wetland management and bird conservation, this being Dr. S. Subramanya.  The minutes which are filed as a memo by the 2nd Respondent on 4th March 2009 do not at all mention Dr. Subramaya's presence in the list annexed at Annexure-1 to the memo. This is a clear indication of the insincerity of the 2nd Respondent and is an attempt to distract the attention of this Hon'ble Court from the core issues and relevant facts. Dr. Subramanya has over three decades of field biology experience, is a leading wetland birds specialist and is amongst the leading ornithologists of India.  His Ph.D. was in fact about birds and their relationships to cultivated wetlands and the atchkat area of Hebbal tank was in fact his research site.  His C.V. detailing his experience and academic contribution to the field is annexed at Annexure CA.  

3. In the aforesaid meeting, Dr. Subramanya at the request of the Petitioners presented a set of specifically prepared notes detailing appropriate methods that ought to be adopted for conservation of tanks/lakes in and around Bangalore and across Karnataka. An entire set of the submissions made by him which were a part of the submission made by the Petitioners is annexed at Annexure CB.  A perusal of his submissions will sufficiently prove that the deliberate act of an official of the rank of the Chief Executive Officer of the Lake Development Authority, Respondent -2, purposefully keeping from this Hon'ble Court the significance of these submissions, in particular the ecological, sociological and other scientific issues involved in the management of lakes, is clearly indicative of the extraordinary extent to which the Authority is bending over backwards to accommodate and sustain the environmentally destructive commercial and business interests of Respondents 14, 15 & 16 and the proposed  impleading applicant.  

4. Further to what is stated above, the Petitioners make the following specific submissions in response to the minutes presented as a Memo by Respondent – 2, dated 04 March 2009.

5. In Re. Agenda item No 1 “to ensure that the draft Lake Development Authority Bill presently with the Law Department is placed before the State Legislature early”, the Petitioners state that the proposed bill sought to be introduced before the State Legislature ought to have been placed before this Hon'ble Court in deference to the acute interest that has been demonstrated in ensuring lakes are conserved for posterity and also as a measure of seeking the advise of this Hon'ble Court on public interest components that would be in the best interest of protecting the ecologically sensitive wetlands.  Further, the Petitioners wish to highlight that the 2nd Respondent has not taken any action that would open the process of debate on the nature of this bill to the public at large given the fact that this matter has drawn such acute interest from the wider public, and in particular from conservationists, ornithologists, wetland specialists, irrigation experts, urban planners, etc.  In an open society, and in matters that involve shaping policy and regulations relating to conservation of environment and public commons, such close guarded approaches are indicative of an in-transparent administrative culture.

6. In Re. Agenda item No.2 pertaining “to examine the pros and cons of the policy of lake development by private parties vis-a- vis government agencies” the Petitioners state that an effort has been made by the 2nd Respondent to justify the model of privatisation of lakes being practiced on the claim that response to Adopt-a-Lake scheme was poor, and thus there is no alternative but to adopt the present system of privatisation.  In addition it is claimed that the resources at the command of the State are insufficient to take care of maintenance needs of the lakes. The Petitioners strongly contest such abandonment of the stewardship role vested in the State for protecting public commons.  The Petitioners respectfully submit that the legal framework within which the policy of the 2nd Respondent ought to be judged in terms of enunciation of law has to be done keeping in mind the Hon'ble Supreme Court's decision emphasizing the inviolability of the Public Trust Doctrine as laid down in the case of M. C. Mehta vs. Kamal Nath, reported in (1997) 1 SCC 388.  In particular the Petitioners wish to draw attention to Para 35 of this judgment which lays down clearly the parameters involved in the dispensation of executive authority in a matter relating to Public Trust Doctrine especially in the absence of a specific management legislation:

  “35. We are fully aware that the issues presented in this case illustrate the classic struggle between those members of the public who would preserve our rivers, forests, parks and open lands in their pristine purity and those charged with administrative responsibilities who, under the pressures of the changing needs of an increasingly complex society, find it neccessary to encroach to some extent upon open lands, heretofore considered inviolate to change. The resolution of this conflict in any given case is for the Legislature and not for the Courts. If there is a law made by Parliament or the State Legislature, the Courts can serve as an instrument of determining legislative intent in the exercise of its powers of judicial review under the Constitution. But in the absence of any legislation, the executive acting under the doctrine of Public Trust cannot abdicate the natural resources and convert them into private ownership or for commercial use. The aesthetic use and the pristine glory of the natural resources, environment and the ecosystems of our country cannot be permitted to be eroded for private, commercial or any other use unless the courts find it necessary, in good faith, for the public good and in public interest to encroach upon the said resources.”

7. Viewed in the above said framework, the present policy is a clear breach of the law laid down by the apex court and any policy which has a pejorative impact on the environment can be a subject matter of judicial review and scrutiny, as laid down by the Supreme Court in G. B. Mahajan & ors. vs. Jalgaon Municipal Council & ors., (1991) 3 SCC 91 and a relevant abstract is reproduced herewith:

“22. .......These are essentially matters of economic policy which lack adjudicative disposition, unless they violate constitutional or legal limits on power or have demonstrable pejorative environmental implications or amount to clear abuse of power. This again is the judicial recognition of administrator's right to trial and error, as long as both trial and error are bona fide and within the limits of authority.”

8. Moreover, Respondent – 2 seems to have worked in absolute disregard of the commitments made by the State of Karnataka in complying with Article 4 of the UN Ramsar Convention as part of the Indo-Norwegian Environment Programme in rehabilitation of Hebbal, Madivala and Agara tanks.  Article 4 of the said Convention reads as follows: 


“Article 4: 

1. Each Contracting Party shall promote the conservation of wetlands and waterfowl by establishing nature reserves on wetlands, whether they are included in the List or not, and provide adequately for their wardening. 

2. Where a Contracting Party in its urgent national interest, deletes or restricts the boundaries of a wetland included in the List, it should as far as possible compensate for any loss of wetland resources, and in particular it should create additional nature reserves for waterfowl and for the protection, either in the same area or elsewhere, of an adequate portion of the original habitat. 

3. The Contracting Parties shall encourage research and the exchange of data and publications regarding wetlands and their flora and fauna. 

4. The Contracting Parties shall endeavour through management to increase waterfowl populations on appropriate wetlands. 

5. The Contracting Parties shall promote the training of personnel competent in the fields of wetland research, management and wardening.”

9. The current policy of privatisation of lakes in Bangalore advanced by Respondent -2, is clearly in violation of each and every term of Article 4 of the Ramsar Convention which India has signed and ratified.  In addition, the fact that rehabilitated tanks such as Hebbal and Agara were re-introduced for “rehabilitation and development” as part of the Expression of Interest scheme of Respondent – 2 raises serious questions of the motives involved, particularly given that these tanks had only just been fully rehabilitated and had begun to receive a large number of migratory waterfowl, amongst other species.   The full text of the Convention on Wetlands of International Importance, especially as Waterfowl Habitat (Ramsar Convention), an intergovernmental treaty which provides the framework for national action and international cooperation for the conservation and wise use of wetlands, is annexed at Annexure CC. 

10. The Petitioners have already spelt out their legal stand against the privatisation of Hebbal, Nagawara, Agara and Vengaiahanakere lakes stating that these lakes had been developed and restored by using public funds under the National Lake Conservation Programme of the Union Ministry of Environment and Forests and the Indo Norwegian Environment Programme only recently.  Thereby, these lakes ought not to have been surrendered by the State's own agencies for exploitation by commercial ventures on commercial terms. Such an action could be viewed as misutilisation of public funds for private benefits. In fact these four lakes, and such other lakes that have been rehabilitated at enormous public expenditure, were not in any manner candidates for further rehabilitation as is now claimed to be the reason for privatising these very lakes by the 2nd Respondent.  If ever there was a need for according private sector players a role in lake management, then they should have been required to adopt such lakes that were in disrepair and required maintenance.  

11. In this regard the Petitioners wish to draw the attention of this Hon’ble Court to a very recent report of the Indo Norwegian Environment Programme issued on 30 December 2008, wherein the following is an abstract of a report on the “Integrated development of Hebbal, Doddabommasandra and Madivala Lakes”:

“The Hebbal Lake system constitutes five lakes- Narasipura I and II, Doddabommasandra,Hebbal and Nagavara. These major lakes form a cascade of water bodies that recharge the ground water in the successive lake systems. Located in the southern fringes of Bangalore, Madivala lake,the biggest tank in Bangalore, originally covered an area of 114 ha. that was reduced to 108.36 ha. as land was acquired by Bangalore Development Authority for road construction. Madivala recieves water from lakes at Hulimavu and Jaraganahalli Kere upstream. As both Madivala and Hebbal lakes are hydrologically interconnected to other lakes in the chain, sewage pollution in one lake will not remain isolated but affects the whole chain of lakes.

Lakes are an important source for recharging ground water and hence drinking water. When concerned citizens raised their voice in protest against the destruction of city water bodies, the Government of Karnataka set up a high power committee under Mr. N. Lakshman Rao which recommended that the rejuvenation of lakes in and around Bangalore be entrusted to the Karnataka Forest Department. The Department, in association with Indo Norwegian Environment programme,restored three prominent lakes in the city: Hebbal, Madivala and Doddabommasandra. 

The methodology for restoration included creation of wetlands,desilting, stone pitching, turfing, fencing or physical protection by means of barbed wire, consolidation of lake embankment, construction of waste weir and community toilets, afforestation and gardening in and around the foreshore and vantages for facilitating recreation activities, forming islands to encourage biodiversity,water quality monitoring, electrification and creation of  pathways. A sewage treatment plant (STP) to treat the sewage waters that enter the lake to biologically tolerant limits was built at the project site. 

One direct offshoot of the INEP funded lake restoration project was the realisation that maintaining lakes is of utmost importance. The policy enabled by this project has resulted in the creation of the Lake Development Authority which is entrusted with the task of restoration and upkeep of urban lakes in Karnataka. Bangalore Water Supply and Sewerage Board and Bangalore Mahanagara Palike too have realised the importance of the lakes in the city in providing drinking water to its citizens beside contributing to recharging ground water. With funds provided by the Government of Karnataka , they have effected removal of encroachments, alum purification treatments to absorb toxic elements,paved walkways, landscaped parks and special tanks for idol immersion during the Ganesha Chaturti Festival.” 

The relevant extract of this report is annexed at Annexure  CD.

12. The Petitioners by their own volition undertook a study on the Status of Lakes in Bangalore under the care of Lake Development Authority, Respondent – 2, and this report is annexed at Annexure – CE.  It is evident from this that many of the lakes that could easily have been monitored and protected have been found to be neglected.  In many cases there is physical encroachment into the area of these waterbodies and no legal action has been initiated by Respondent -2 against the encroachers to the knowledge of the Petitioners.  Each of these lakes forms a critical open space in densely populated neighbourhoods which are otherwise bereft of public open spaces.  In addition, each of these lakes form a critical component of the watershed of the regions involved, and thus accord critical support to the water security of the neighbourhoods, most of which access ground water for all their needs.  The implications of such neglect on the part of Respondent-2 are therefore dire on the long term sustainability of these densely populated neighbourhoods.
13. Keeping all these in view, the Petitioners have propounded that the safest model of development of lakes involving corporate organisations is the age old, tried and tested, concept of management of traffic islands being implemented in cities across the world.  In such a model of maintaining public commons corporate entities contribute their funds as a component of their corporate social responsibility but would take no commercial benefit in return.  The only concession extended for corporate bodies, be they private or public sector enterprises, would be appropriate advertising rights proclaiming their involvement in maintaining such commons and in a manner that would not compromise the integrity of the ecosystem and its environmental services.  Petitioners submit that nowhere in the capitalist world even have lakes and such other public commons been handed over for commercial exploitation to corporate entities by the State on the ruse of protecting these resources.  In the instant case, however, all four lakes have been farmed out to corporate organisations that have absolutely no experience in sustainable utilisation of lakes at all.  In fact, the bonafides of Respondent-14 has been questioned by the Petitioners in an affidavit filed on 27 May 2008.  
14. A significant concern about such privatisation of lakes arises from the fact that all the features of commercial development in the lakes thus far privatised, were ideas and concepts introduced by Senior officials of the Indian Forests Services officiating the Lake Development Authority.  It is in their wisdom that they have advertised and promoted schemes that promotes intense and environmentally destructive commercialisation of lake bodies and these are claimed as a means to protecting these ecosystems.  There is no evidence that has been submitted by the agency to demonstrate they were compelled by State Policy to so privatise and commercialise lakes. Even if this were true, it is perplexing that senior forest officials who have served in protecting forests and other natural resources for decades in leading capacities have so easily given in to the idea of commercialising wetlands that are critical for the conservation of migratory waterfowl. 
15. An additional concern that arises due to this flawed policy of privatisation of lakes is that it denies local residents access to the only available and accessible open space in their localities.  As evidence to this averment the Petitioners submit Google Earth imagery pictures, annexed at Annexure CF 1, CF 2 and CF 3. A perusal of these images reveals that within a 3 kms. radius of the water bodies in question in all directions, there is no other open space that can be accessed by the local residents for recreation and sustenance of good health. For the State and its agencies to have conceded the only accessible open spaces for commercial exploitation, and to allow access to local residents on the basis of exorbitant gate fees, is an action that clearly abrogates the natural Right of any child, adult or elderly citizen to have free right of entry or access to the open spaces in order to enjoy a reasonable quality of life.  Urban poor are particularly disadvantaged as they have the greatest need to freely access open spaces considering that they live in highly congested neighbourhoods, with poor sanitation, poor air quality and very low quantum of open space.  It is a well established norm of the World Health Organisation and national policy that a minimum open space accessibility must be ensured for all residents in urban areas, in terms of quality, quantity and accessibility, so that everyone enjoys a healthy life.   The current policy by allowing private developers to charge unaffordable rates for a right of entry clearly attacks the existence of the very right of enjoyment of open public spaces.  Such a policy has therefore the effect of denying access to such public open spaces for all and consequently limits the objective of living a life fully as guaranteed in the Constitution.  The Petitioner also states that merely on the premise that the State has insufficient resources at its command cannot form a consideration to adopt any course of action or to frame any policy that disadvantages the public at large from their fundamental freedoms to access open spaces in highly congested urban neighbourhoods. 

16. In this regard the Petitioners respectfully wish to draw the attention of this Hon’ble Court to a study entitled: “Whither Open Spaces? A Politico-Economic analysis of Open Space Provisioning in Bangalore, India” as part of the thesis submitted to Indian Institute of Management, Bangalore for partial fulfilment of degree Post Graduate Programme in Public Policy and Management by Dr. D. S. Ravindran, PGDPPM (IIMB)., Ph.D.(Wales), and an officer of the Indian Forest Service attached to the Government of Karnataka.  In this study Dr. Ravindran analysed the overall provisioning and actual availability of open spaces in Bangalore through the three Comprehensive Development Planning periods of 1983, 1995 and 2005.  It is clearly evident from this analysis that far from increasing the per capita availability of open space in Bangalore, as is proposed in the plans and required per law, the actual availability and per capita availability of open space in Bangalore has substantially been reduced.  It is shocking to note that the actual availability of open space in 2015 per the CDP is lower than what was available as open space during the early eighties.  

An abstract from his analysis is provided hereunder:
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	CDP-1984 
	1983
	20283
	2050
	2001
	43927
	5960
	

	CDP-1995 
	1990
	28400
	2132
	2011
	56463
	7788
	

	MP - 2015 
	2003
	56530
	1580
	2015
	76836
	8622
	

	
	
	
	
	
	
	
	

	
	Source: CDP, 1984; CDP, 1995 and Data from BDA
	
	


17. Considering that the population of the city has almost doubled from about 40 lakhs residents to almost 80 lakhs today, the net decrease in public open spaces would mean a significant decline in green cover.  Complicating this devastating situation is the fact that most of the city’s greenery was available in private gardens in the city centre and horticulture farms on the outskirts, almost all of which have been transformed into dense concrete clusters for residential and commercial use, thereby causing a further decline in green cover.  In the result, the only open space and green cover left in the core built areas of the city is in lakes and along the roads and streets of Bangalore.  Any loss of this open space and green cover, incrementally and substantially will have a devastating consequence on the city’s micro-climatic factors resulting in increased heat trapped by built structures, leading to increased need for cooling of buildings (which in turn contribute to the heat through exhausts from DG sets and Air conditioners) and thus unnecessarily make a demand on the electricity grids and intake of diesel.   Clearly therefore, the need remains for the protection of our lakes as public commons, and to also protect easy accessibility to all residents, and not only tourists and high paying customers.   

18. About Agenda item No.3 pertaining “(t)o review the policy regarding development of lakes through the DOT route. In particular, the desirability of setting aside a certain portion (say 20% of the water spread area) of the lake for boating so that boating does not disturb the bird habitat; use of peddle boats and battery powered boats instead of diesel or petrol powered boats; restrictions on lighting in the lake area (no lighting after 7.30 PM so that birds are not disturbed); cooking in the restaurants in the lake area (whether only pre-cooked foods should be allowed or on spot cooking may be permitted) etc.”, the Petitioner states that the oral suggestions of this Court on the basis of the suggestions of the Petitioner was to develop a programme of action that would ensure the evolutionary sustenance of a range of species of migratory water fowl that have made these lakes their habitats while also allowing for the enjoyment of such open spaces by the public at large.  The Petitioners submit that any increase in the disturbance of the open water spread of a tank/lake would have a direct impact on the nesting, feeding and roosting behaviour of birds in the lakes leased out. Hence there has to be a restriction on the use of the water spread area to less than 20%. Instead, the 2nd Respondent has submitted a set of three maps pertaining to Hebbal and Nagawara lakes where it is shown that more than half the water spread will be allocated for intensely commercial activities and thus become a high distrubance zone.  The Petitioners also painfully draw the attention of this Hon'ble Court to the fact that none of these maps constitute an accurante and legal description of the lakes in question, as neither are they based on Revenue surveys, nor do they describe fully the topographical and physical features of the lakes.  The Petitioners firmly state that the adoption of a sketch submitted by the private parties is inappropriate, as the said maps are incomplete for not revealing that the proposed commercial zone includes islands which have been created as bird havens, thus defeating the very purspose of this Hon'ble Court's guideline.  In addition, it is submitted that such actions on the part of Respondent-2 is unbecoming of an agency of the State. 

19. The Petitioners state that in view of the submissions made by Dr. Subramanya as contained in report submitted by him enclosed at Annexure CB, it has been pointed out that in the specific case of Hebbal Lake, nesting of birds in the islands and also in the open water spread area has been periodically observed.  Consequently, it would be wise to restrict peddle boating activity towards a portion of the lake adjoining the Ring Road to the South and Bellary Road to the east, as these in any case constitute highly disturbed zones where there is no significant bird activity.   Such a practice would also fit in very well with the Ramsar Convention on Wetlands to which India is a signatory to.

20. A Conceptual Framework for the Wise Use of Wetlands and the maintenance of their ecological character was adopted in the 9th meeting of the Conference of the Contracting Parties at Kampala, Uganda in 2005. The definition adopted for the “wise use” of wetlands in this meeting is as follows:

“Wise use of wetlands is the maintenance of their ecological character achieved through the implementation of ecosystem approaches within the context of sustainable development”.  

21. Respondent – 2 is well aware of India being a signatory to the Ramsar Convention and ought to have developed policies that conformed to Treaty obligations.  Similarly, this Respondent being a competent authority should have been aware of another international obligation that all State agencies are under ever since India signed the Convention on Migratory Species, a copy of which is annexed at Annexure CG. Article II relating to the Fundamental Principles of the Convention requires India and its various State agencies to ensure the following:

“1. The Parties acknowledge the importance of migratory species being conserved and of Range States agreeing to take action to this end whenever possible and appropriate, paying special attention to migratory species the conservation status of which is unfavourable, and taking individually or in co-operation appropriate and necessary steps to conserve such species and their habitat.

2. The Parties acknowledge the need to take action to avoid any migratory species becoming endangered.”

22. Respondent 2 is clearly aware that each of these four lakes have been prime habitats for migratory waterfowl.  It is because of this that these lakes were chosen for rehabilitation on a priority basis by National Lake Conservation Programme and Indo Norwegian Environment Programme.  Once the habitats were rehabilitated, it was the duty of the 2nd Respondent to ensure through strict regulation and environmental monitoring that these waterbodies would be sustained for perpetuum and protected as habitats for migratory waterfowl.  Instead, it is a travesty that these very lakes have been allowed for intense commercialisation leaving no chance for birds and other wildlife to propagate their life in the grand scheme of nature.   

23. To highlight but one instance of how this policy will directly affect migratory waterfowl, Petitioners present the Factsheet on Pelecanus philippensis, commonly known as Spot Billed Pelican, from the website of Birdlife International, and the same is annexed at Annexure CH.  It is clearly articulated in this fact sheet that “this species has declined at a moderately rapid rate owing to a number of threats.  For this reason the species is classified as Near Threatened.”  The note highlights that this majestic bird is known to nest in very few points of south India, Sri Lanka and Cambodia.  Hebbal tank is presently a host to this majectic bird, and the likes of these will be erased from public memory if the current commercial activities proposed are allowed.

24. In Re. Agenda item No.4 “To renegotiate the tenure of the agreement with various DOT partners, regarding limiting it to 10 years, with no extension after 10 years”, the contention of the Petitioners is that the agenda item is inappropriately worded by indicating that the tenure ought to be restricted to 10 years.  It is the clear and categorical position of the Petitioners that no such restriction of limiting lease period to ten years has been pointed out by this Hon'ble Court. The Court has voiced its opinion that the tenure of the lease period ought to be restricted to as short a period as possible, and even included the possibility of cancelling the agreement.  The Petitioner further states that in view of the interim order passed, with respect to Agaram lake, since there has been no investment in any infrastructure as such in this lake, there could be a outright termination of the lease without prejudicing the financial interests, if any, of Respondent - 14.  The Petitioner further points out that the leases in fact have to be set aside as being opposed to public policy and law. 

25. In Re. Agenda item No.5 “to renegotiate the annual increase of license fee from the present 1.5% to 6%”, without prejudice to the contention of the Petitioners regarding the validity of the lease agreements and the further contention that the agreements ought to be declared as in violation of public policy and law, the Petitioners state that the directions of the Court to increase the lease amount by 6 % is a matter about which the Petitioner has no grievance.

26. In Re. Agenda item No. 6 “To fix a uniform entry fee of Rs. 15/- for public entry into the lakes under question”, the Petitioners state that the entry fee was to be limited to a maximum of Rs.15/ had been accepted by Respondents 15 and 16.  Respondent 16, contrary to their statement in the open court that they would charge only Rs.10/ as entry fee, have sought for an enhanced entry fee of Rs.15/. The Petitioners state that the entry fee should be such that it does not deter the common person from accessing lakes freely and abundantly.  The Petitioner states that the entry fee should be limited to a nominal user fee of  Rs. 2 or Rs. 3 reserving liberty to the lessees to charge user fees for their other services of allowable entertainment that were to be offered by the lessees/ developers. 

27. In Re. Agenda item No.7 “To consider ordering all Government agencies and departments who are using lake land for various purposes to contribute towards development of new lake resources on the outskirts of Bangalore city.  No land acquisition shall be resorted to for this purpose (creating new lakes). Government may use kharab, gomal or any other land in its posession to create new lakes.”   The Petitioners submit that this venerable suggestion of this Hon'ble High Court has all the support of the distilled understanding of the conservation of lakes as evidenced in the Ramsar Convention. Article 4.2, referred to supra, mandates that  a contracting State must compensate for loss of wetlands, as and when caused in National interest, “...by creating additional nature reserves for waterfowl and for the protection, either in the same area, or elsewhere, of an adquate portion of the original habitat”.  With respect to a proposal for creating new lakes  it is the stand of the Petitioners that even with respect to existing lakes encroached by many persons including government entities, there is a necessity that in accordance with the directions of this Hon'ble Court in Writ Petition 1841/2006, ordered on 17 September 2008,  and also in accordance the Polluter Pays Principle upheld by the Hon'ble Supreme Court, the encroacher, whosoever it may be, is required to be evicted from public commons and costs recovered to restore the area recovered to its original integral state.  In the event it is impractical to restore the water body due to the irreparable harm caused to it, the compensatory amount will have to be used to create fresh water bodies by the State machinery.  Contrary to what is recorded in the minutes as the absence of the Petitioner Mr. Leo Saldanha causing no discussion on this matter, the contrary was actually true, and this Petitioner in fact submitted in the meeting that the restoration of raja kaluves (canal systems linking different tanks) and developing them into steppered water harvesting systems feeding into lakes and also as tree parks (or wedges) should be taken up on a priority basis so as to sustain the entire system of tanks/lakes that are acutely critical to enhancing water security of the region. 

Bangalore

Date: 09 March 2009



Advocate for Petitioner-1







Petitioner – 2
In the High Court of Karnataka at Bangalore
W.P. No. 817/2008

UNDER WRIT ORIGINAL JURISDICTION

Between:

Environment Support Group and others







…Petitioners

And

State of Karnataka and others







…Respondents

Verifying Affidavit

I, Ms. Bhargavi S. Rao, aged 40 years, D/o Mr. Sathyanarayana Rao, solemnly affirm and state on oath as follows:

1. That I am a Trustee/Coordinator (Education) of Environment Support Group, a non-profit public interest research, training, and advocacy initiative registered as a Public Charitable Trust and am authorized to swear to this affidavit on its behalf and also on behalf of the other Petitioner.

2. That what is stated above in Paras 1 to 27 above is true and correct to the best of my knowledge, information and belief, and as per the legal advice obtained.

3. I state that Annexures CA to CH are true copies of their originals.

Date: 
09 March 2009


Place: Bangalore



Bhargavi S. Rao 







For Petitioner - 1
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