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31 July 2006

Reg.:  Diversion of 57.51 ha of forest land in favour of M/s Murdeshwar Power Corporation Limited for constructin of 18 MW Mini Hydel Project on Kali river in Uttara Kannada district of Karnataka

Ref: Your letter dated 11 July 2006, F.No.8-48/2006-FC

Dear Mr. Kumar,

It is absolutely shocking to learn that Ministry of Environment and Forests is in the process of reviewing the recent decision rejecting forest clearance for the dam proposed at Mavalangi, Dandeli Taluk, Uttara Kannada district in Karnataka by M/s Murudeshwar Power Corporation Ltd.  The reason cited for this in your letter dated 11 July 2006 (F. No. 8 48.2006-FC) to the Principal Secretary, Karnataka Dept. of Forests, Ecology and Environment is that the Principal Secretary has written to you on 30 May 2006 (vide letter No. FEE 180 FLL 2005) furnishing “additional information”, and on this basis the “matter was again discussed by the Forest Advisory Committee, which desires to hear …stakeholders in person” to review the earlier rejection order. Yet no equal opportunity is provided to “stakeholders”, tribal and local communities in particular, to participate in the decision.
What is really perplexing is that in your letter of 21 June 2006 (No. F. No. 8-48/2006-FC) to the Principal Secretary (Forests), Government of Karnataka, you have confirmed beyond any doubt that it is only “(a)fter careful examination of the proposal, and based on recommendation of the Forest Advisory Committee, the proposal is hereby rejected by the Central Government on the following grounds –

(i) The project will have adverse impacts on tourism of the surrounding areas.
(ii) Major stakeholders including Jungle Lodges & Resorts Limited, Trans-Oriental Holidays Private Limited, Bison Resort, Department of Tourism of the State Government, adjoining private land owners, etc. have raised objections against the proposal.
(iii) While according the approval for Kodasalli Hydroelectric Project on Kali River, the Ministry had imposed the condition that no more Hydroelectric Projects shall be allowed on Kali River and its tributaries, which was endorsed by the State Government also.”


Clearly then, both in content and intent, this decision appears final.  Particularly given that it is consistent with the State Government’s very own order not to allow any more dams on Kali River, a decision that has been undisturbed since 1987.  Consequently, the decision has been widely publicized on the MoEF website wherein it is clearly shown that the proposal by MPCL is rejected, and on “merit” (http://164.100.194.13/allied_forclr/htmls/displayreject.asp).  
However, what is most perturbing of the rejection decision announced at this link is that soon after it is categorically stated that the “Reason of Rejection” is “Rejected on Merit” and on 9th June 2006, the following statement appears:

“THE MATTER WAS AGAIN DISCUSSED BY THE FAC, 31ST JULY 2006”

This letter is being written about 0800 hours on 31 July 2006, and it is difficult to understand how a meeting that is yet to take place is claimed to have taken place already?  And why is there such a mention on a link which clearly is for projects that have been rejected.
If one reviews the aforementioned 30 May 2006 letter of the Karnataka Government, on the basis of which this 31 July review by Forest Advisory Committee is called for, there is clearly no “additional information” at all as claimed in your letter of 11 July 2006.  The so called “additional information” in the 30 May letter turns out to be nothing more that mere arguments based on the same old facts, which were anyway the basis for rejecting the proposal.  If this meeting is held to review the earlier rejection order of 11 June 2006, the Forest Advisory Committee will join the Principal Secretary, Karnataka Department of Forests, Ecology and Environment, in blatantly violating the Forest Conservation Act, Environment Protection Act and the decisions of the Hon’ble Supreme Court in the Godavarman case, amongst others, in particular the “continuing mandamus” through the decisions of the Central Empowered Committee. 
We present to you a comparison of facts in the case with the the so-called “additional information” claimed as a basis for today’s review.  We highlight how the review appears to be an alibi to questionably clear the dam proposal on patently illegal grounds..
	Extract from Karnataka Govt letter dated 30 May 2006, FEE 180 FLL 2005
	Facts and observations as recorded in various decisions largely based on evidence presented by the Government agencies

	“1. The condition put forth in G. O. Dated: 19.5.1987 stated in part-III of the Conservator of Forests, Canara Circle, Sirsi relates ‘No further projects involving diversion of forests will be undertaken on Kalinadi or its tributaries’.  In the present case the area to be diverted is considerably reduced to 57.51 ha. Out of which 32.01 ha. is under river course.  Hence, the actual net area for diversion is 25.51 ha. including the area required for transmission lines.  This is a Mini Hydel Project.”
	The Deputy Conservator of Forests, Haliyal Division, empowered under the Forest Conservation Act as the principal investigating officer for diversion of forest lands has this to say in his report dated 19 Feb 2003 (No. D1/GFL/MPC/2002-03) to Conservator of Forests, Kanara Circle, Sirsi:
“Since, the areas of Left bank and Right bank are forest areas and the river Kali runs through the reserve forest area, the river course is also a forest area.”  

This decision is consistent with many decisions of MoEF and the Hon’ble Supreme Court.  
The Principal Secretary, DFEE, Karnataka Government is thus trying to obfuscate facts in a desperate attempt to secure forest clearance for this dam, by itself an highly improper request, that should have been summarily rejected with a strict warning from MoEF.

As for the issue of the impact of Mini Hydel Projects, the following is an extract from a letter written by Shri. S. N. Rai, Principal Chief Conservator of Forests, Karnataka Forest Dept. on 13 February 2004 (No. D.WL.CR.10/2003-04) to the Principal Secretary, Karnataka Dept. of Forests, Ecology and Environment:

“As regards mini-hydel projects in the Western Ghats, the following are my views:

1. Mini-hydel projects degrade the wilderness and the eco-system of Western Ghats.

2. They cause disturbance at construction stage by way of entry of large number of men, material and machinery.

3. The transmission lines that are required to evacuate power, scar the landscape.

4. Though it may appear apparently harmless due to the presumption that only small areas are required to be disforested (siq), its effects on the surrounding wilderness is profound.

Mini-hydel projects may produce anywhere between 1 to 12 MW.  Considering the present and future demand, the contribution of min-hydel projects is set on stream, would only be considered as insignificant.
There has been tremendous amount of fragmentation and shrinkage of the wilderness, causing obstruction to migratory routes and pathways for various kinds of animals.  As a result the population of wildlife has drastically reduced, many of them to the state of extinction.  Also the animals are coming fac-to-face with farmers, causing conflict….. Mini hydel projects will accentuate these problems.  It is not worthwhile to allow mini-hydel projects to damage the Western Ghats with its irreplaceable flora and fauna any further.  Therefore, it is proposed that as a matter of policy, no mini-hydel projectsshould be permitted in Western Ghats zone.”

Such sage advise coming from the legal custodian of forests in Karnataka, rather than being supported by the Principal Secretary of the very department entrusted to save forests, rivers and wildlife, is instead been made a mockery of by pleading for a review of a decision rejecting forest clearance for the said dam by MPCL.

	“2. This project has been cleared by the High Power Committee vide G.O.No.ED/96/NCE/2000, dated 10.7.2000”
	While this may be true, it has nothing to do with the circumstances of the present case, as it only implies a political clearance subject to securing many other clearances including under the Forest Act and Environment Protection Act.   
As for the Forest Clearance, the aforementioned letter of DCF Haliyal, in his exhaustive report of 19 Feb 2003, categorically states that the said dam proposal by MPCL is “undesirable from the forestry point of view.  Hence, it may be recommended to the Govt. for rejection”.  
This view was upheld by many senior officials of the Karnataka Forest Dept., as cited above, and also by other connected departments.  
For instance Mr. Vinay Luthra as Managing Director of the State owned Jungle Lodges and Resorts, which runs a rafting club through the very river course proposed for submergence by the MPCL dam is on record, per his letter to Principal Chief Conservaotr of Forests, letter dated 18 Oct 2005 (No. JLR/MHPK/2005-06) as follows:

“As it is there are several dams on the Kali river.  It is not understood as to what benefit the local people or the State will derive from the proposed min-hydel project, which may at best generate a few MW of power.  This 14 kms stretch on which we are operating white water rafting is the only clean water stretch and ideal for rafting due to the existence of several rapids, and therefore unique in the State…… The mini-hydel project would require construction of a dam across the river Kali and diversion of the water through a tunnel at the end of which a small quantity of electricity will be generated.  The stretch of the river between the dam and the generation station where we are undertaking white water rafting operation, will become completely dry, making it impossible to carry out rafting operations for all time to come……  In the circumstances, I earnestly request you to consider the larger interest of the people of Uttara Kannada district, and deny permission for the min-hydel project, so that the non-consumptive use of forests like ecotourism are encouraged by the Forest Departament”.

Lest there be any doubt, Mr. Luthra’s arguments are based on the revised proposal of MPCL claiming submergence of 57 Ha.

Concurring with his views, and based on a site visit, Ms. L. Shanthakumari, IAS, Principal Secretary to the Karnataka Dept. of Information, Tourism and Youth Services in a letter dated 24 December 2005 (No. D.O.No.ITY/42/PraVaNi/2005) to the Chief Secretary of Karnataka states as follows:

“This mini-hydel project would require construction of a dam across the river Kali and diversion of water through a tunnel at the end of which electricity will be generated.  This will totally put the river water rafting out of use.  The ecology and environment of the area would also be adversely affected.  The beautiful stretch of the river with all its fauna and flora will also be adversely affected, just for producing 18 MW of electricity.  It will also severely affect the Tourism prospects of not only Jungle Lodges and Resorts, but also a few other such resorts that have come up in the area.  The number of tourists in Dandeli in 1998 was around 1500 including 300 foreign tourists.  Since the introduction of the river rafting in 1999, the inflow of tourists has jumped to 15,000 a year including 4,000 foreign visitors.  Also 1500 and odd jobs have been created for the local community with the tourist facility available in the area, especially in Kali river, in comparison to the proposed Hydel Project which would create only 60 jobs.  Hence, in view of the above mentioned facts, I request that the proposed mini-hydel project on Kali river may not be sanctioned and the river is left unchanged to preserve ecology, environment and also to facilitate the tourists to enjoy the beauty and peace of the place”
Not to be missed, the 10 July 2000 High Power Committee clearance order cited, in itself contains a clause that:
“Failure to comply with Clauses 2, 3, 4 of the … order in any manner would ensure the Order supporting the project would lapse without prior notice”.  
In other words, if MPCL could not secure the necessary statutory clearances, such as from the Dept. of Irrigation, Karnataka Power Transmission Corporation Ltd., Karnataka State Pollution Control Board and other relevant agencies, then the project goes.  
MPCL has clearly violated every rule in the book of environmental and forests clearance statutes and is a fit case for criminal action.  Anything short of this would expose the Ministry of Environment and Forests as being a mere bystander to significant environmental and forests clearance violations.  
This fact was corroborated by Shri. R. V. Deshpande, Haliyal MLA who as Karnataka Minister for Industries confirmed on 23 September 2003 that the MPCL proposal was shelved due to environmental and forest violations and that this was also because of formal rejections from various departments of the Karnataka Government, the Forest department in particular.  

	“3. This project is conceived as a “Run of the River” scheme to generate 18 MW of power as stated by the user agency.”
	Again this is a mere statement, without furnishing any evidence.  The claim of the “run of the river” scheme has been adequately buried in a “Report of the Forest Department (Haliyal Division) regarding the project and EIA Study as obtained by the Chairman of the Public Hearing (read Environmental Public Hearing, held under EIA Notification per Environment Protection Act) and Deputy Commissioner” of Uttara Kannada.  It is stated in this report dated 22 March 2001 (No. D1/GFL/MPC/Mauling/2000-01) that:

“The run of the river scheme for which the map is shown as figure 3.2, does not take into consideration the islands in the river Kali.  These islands are repository for the flora and fauna of the area.  These islands are untouched by the human interventions, as it is difficult to get on to these in normal course.  There are ten islands within submersion area of the proposed dam.  The total area of these is approximately 34 ha.   It is very difficult to take the exact measurements as the water from the Supa Dam is released continuously and the levels vary on the flow of water.  One island is also shown in the village map (prepared in 1908) of the Balgund village.  However, the water flow was only seasonal before construction of the Supa Dam.  These islands as well as the river Kali that is flowing form the part of Reserved Forest as seen in the previous proposals sanctioned by the Government.  The islands and its surroundings form a unique ecosystem.”
In a similar report to the Deputy Commissioner from  the Wildlife angle, the Deputy Conservator of Forests, (Wildlife Division), in his letter dated 27 May 2001, NO. B4/CFL/Mini-Project/CR-23/2000-01) states as follows:

“b) Nature of Wildlife to be affected:

The Dandeli Wildlife Sancturary is located about 10 K.M. away from the proposed Hydel Project.  Wildlife Sanctuary is only a management Unit with special emphasis on wildlife conservation activities.  It can not be said that the wildlife do not occur outside the sanctuary area.  The proposed project is located in the forests which is otherwise rich in wildlife.  A wide range of animals ranging from Tiger to Elephant inhabit these forests.  The proposed Project, particularly affects the Terrestrial wildlife by contributing to fragmentation of the habitat.  For the successful continued survival of the wildlife, large extent of undisturbed habitat is the primary requirement.  The occurrence or otherwise of the wildlife cannot be viewed localized to the project area only.  The forest areas in and around Dandeli are particularly known for the occurrence of three varieties of hornbills.  The hornbill population for its successful survival needs totally undisturbed areas.  They breed and survive on limited number of trees species.  Sacrifice of forests even in a small way in the surrounding areas of Dandeli may affect the Hornbill population adversely.”  

Please note that in all these reports, various scenarios were considered, including the so-called “run of the river” scheme of MPCL, which actually involves substantial submergence, admittedly of 57 Ha., which is the very proposal rejected on 21 June by MoEF, and now being reconsidered as a “Fresh Case” as listed on the MoEF website. 


	“4.  The user agency has given an undertaking to the effect that whenever rafting is required to be operated, they will allow the water over the diversion structure so as to enable the rafting downstream of the structure.  In addition, the company agrees that if the white water rafting is affected due to any fault of theirs, they will pay to the Jungle Lodges and Resorts twice the amount collected by them as tourist fee for whitewater rafting.  They further volunteered to extend the road up to below the weir in order to make the new rafting starting point accessible to the tourists.”
	It is a widely known fact that white water rafting in South India is almost entirely conducted on the Kali River, and that last year alone over 15,000 tourists went down the river, appreciating intimate moments with the river and its forests.  
It is beyond doubt, that whatever be the modifications the project proponent may propose, if 18 MW has to be generated, there will be submergence, and admittedly it cannot be any lower than 57 Ha. of excellent forests and a riverine ecosystems.  The question here is if the proponent can at all be trusted on any of the statements made as it is already proven twice before that the company has the least respect for the rule of law.  
In 2000 MPCL attempted to secure an environmental clearance for the project on the basis of a completely plagiarized Rapid EIA produced by M/s Ernst and Young which was an absolute photocopy of an REIA in process for the Tattihalla Augmentation Scheme, 100 kms away (If you wish to compare, it is online at www.esgindia.org/campaigns/dandeli/dandeli.html).  On being exposed internationally by the undersigned, this REIA was quickly withdrawn and a fresh REIA submitted, this time prepared by M/s Tata Energy Research Institute (TERI).  

Even this REIA by TERI was found to be fraudulent, a fact that the Deputy Commissioner asked the undersigned to state on affidavit (available at the link mentioned above), which was undertaken.  This affidavit was annexed to the report by the Deputy Commissioner, who in his summary and recommendations highlighted as follows:

“The project proponents had submitted EIA report earlier which was done by Ernst & Young which was nothing but a copy of the Tattihalla Project and compete distortion of facts.  The EIA was subsequently rejected.  The legal issue that arises here is that the EIA Notification provides that if false data is furnished the whole project should be rejected and not the EIA.  This legal issue must be examined by the KSPCB.”
As for the TERI report, the Deputy Commissioner states:

“The EIA report has been brought our only in a month’s time and relied heavily on secondary data.  This should be closely scrutinized by the technical advisory committee.  Sri. Leo Saldanha has filed and affidavit on this issue where he quotes Ranjith Daniels describing the report being based on secondary data and being spurious.  The KSPCB must go through the averments in the affidavit and scrutinize each point carefully.

The Deputy Conservator of Forests (Wildlife) has also pointed out that a wide range of wildlife exists in this area and the project will lead to fragmentation of wildlife habitat.  He has also pointed out the requirements of hornbill population which are likely to get affected.  He has also suggested that TERI must re-examine the report in this background.  He has further pointed that several deficiencies in the EIA.”

In view of these comments, the KSPCB did not accord an NOC to the proposal.  In fact, it fell short of fulfilling its tasks per Sec 4 of the EIA Notification, as it should have summarily rejected the proposal and blacklisted the companies involved on grounds of fraud and misrepresentation.  In the least, it rejected the proposal, and the should never have reached the stage of forest clearance, and in particular a review of a decision rejecting the dam from the forest clearance point of view.


In light of the above, it becomes eminently clear that the decision of 21 June 2006 in rejecting forest clearance for the MPCL dam project was a correct one, and conforming with the consistent views held by a series of line departments, especially the Forest and Tourism Departments that are directly concerned with the issue.  

The question arises, however, on what basis was the proposal forwarded to the Centre for clearance by the Principal Secretary, on 9th May 2006 (No. FEE 180 FLL 2005) when all the reports received from the reporting and investigating departments recommended rejection of the proposal.  In particular view of the fact that MPCL is a company that has repeatedly violated the law (with many cases of violation under Forest Conservation Act and Coastal Regulation Act already in progress) and shown utter contempt for the process of decision making by repeatedly furnishing false and fraudulent data, the Principal Secretary should have initiated criminal action against the company, rather than forwarding the proposal for forest clearance.  

In view of these facts, when the proposal was received by your office, it should have been carefully reviewed in the first instance, and in particular reference to the guidelines as set out for the purpose under the Forest Conservation Act, in particular the following:
“(iii) Adverse recommendations of subordinate officers in prescribed form or in the documents attached with the form should invariably be commended upon by the Principal Chief Conservator of Forests/Chief Conservator of Forests. Similarly, adverse recommendation by the PCCF/CCF should be commented upon by the State Government to emphasis that a conscious decision has been taken in the matter.”

In the present instance every office involved from the rank of Deputy Conservator of Forests to Principal Chief Conservator of Forests is on record demanding rejection of the proposal. This demand is concurred by the highest officials of sister agencies, such as the Tourism Dept., affected by the proposal. Their demand for rejection is also based on the GOK’s 1987 decision that no more dams, big, small or “run of the river”, shall be allowed on Kalinadi – a decision that has remained un-interfered with and attained the sanction of the Legislature on numerous occasions.

Even considering that the project has been modified from the original proposal of 2000, and that the submergence of forests is claimed to be brought down to 57 Ha. (a fact admitted by the Govt. of Karnataka in its letters), it remains that all the reasons cited by the Forest Department about fragmentation of forests and adverse affect on wildlife hold good even now, and the concerns of sister agencies of adverse affect on tourism are sustained.  And in addition, is the major issue of one tribal hamlet that will be displaced due to submergence.
In consideration of these, it would have been appropriate if your office had cited the aforementioned Forest Clearance Guideline, and rejected the proposal.  Indeed it was reviewed by the Forest Advisory Committee, and rejected on 21 June 2006 (admittedly per the MoEF website on 09 June 2006).  Whatever be the circumstances, a decision consistent with reports from various departments was taken to reject the proposal.
In effect, the 30 May 2006 letter of GOK should have been taken into consideration when MoEF rejected the proposal on 21 June 2006.  Thus, there was no need to go back on rejected evidence!  Speciously, the decision now to hold a meeting to review the 21 June rejection order, is based on “additional information” furnished by the Govt. of Karnataka, based on its 30 May 2006 letter.  And this letter clearly contains no “additional information”, merely opinions of the Principal Secretary, that have are clearly not based on facts and appear mere conjectures in a vain attempt to secure clearance for the MPCL project.  Calling to question once more, why such an acute interest in supporting this project? A question that the Forest Advisory Committee too cannot escape from, as it has clearly accepted the request to review, when in fact no new evidence at all has been submitted.  
In effect the decision to call for the meeting of 31 July 2006 to review an earlier decision appears to be absolute violation of established norms for review and in abject variance to the EIA Notification, under which the project has already been rejected.  

In light of the Godavarman judgment and various connected decisions, it would be appropriate for the Forest Advisory Committee to uphold its legal mandate, that of according protection to forests and wildlife, and not in any way support or appear to support companies that have criminally pursued their profit motives at any cost.  
Yours,

	Leo F. Saldanha

Coordinator
	Bhargavi S. Rao

Asst. Coordinator
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