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Part 1:  Summary

Introduction to Project History:

In the early 1990’s, the Indian Government committed itself to a World Bank – International Monetary Fund inspired economic liberalisation programme as part of its New Economic Policy (NEP).  The Indian power sector was amongst the first to be “liberalised”.  Official pronouncements at the time had suggested that this programme would usher in a new era of economic growth, efficiency, public accountability, transparency, “open”, democratic and “less corrupt” governance.  Through a process of privatisation, Trans-National Corporations (TNC’s) were to be actively approached and invited to present a lead in instilling “model” ethical codes of conduct in various sectors of the economy, including that of power generation, transmission and distribution.  

A select list of eight Independent Power Producers involving foreign direct investment (FDI) were identified by the Government of India as “fast track” projects, and thus given the extraordinary benefit of business risk absolution normally attendant to such investments.  This involved extension of sovereign counter-guarantee, a special cover wherein the Union Government agreed to pay up dues in the event the State Electricity Boards failed to cover the cost of power supplied.  Further, investors were assured of early statutory clearances.  Such irregular processes were claimed necessary for encouraging FDI in a resource poor, energy deficient country, and in order to invite the best of foreign utilities to come in and save the country from certain disaster, if not doom.

The devastating experience of the Maharashtra State with the Enron sponsored Dabhol Power Company is an infamous of case where an ugly nexus of TNC and the State has forced a very heavy and unsustainable burden on the public at large, and demonstrated the failure of the “reforms” process. The debilitating blow that this one project has delivered on the economic future of the State is only now being fully appreciated, and quite ironically, proving right those who had staunchly opposed the project. 

The South Indian State of Karnataka was very close to reliving the experience of Maharashtra State, but for the effective, and finally successful, public action against only the second “fast track” deal.  In this case, the investment was from insignificantly small and unknown power utility from USA, Cogentrix Inc. of North Carolina.  

Cogentrix proposed its US $ 1.3 billion coal-fired thermal power station of 1,000 MW capacity in the ecologically and culturally sensitive and coastal Dakshina Kannada region as a “model” for India’s new private power policy. Cogentrix’s model stance, one was informed, extended towards understanding that its “customers extend(ed) beyond its end users alone to include employees…..people living in communities where its operating facilities are or will be located….and the environment that is shared by all.  To that end Cogentrix remains steadfast in its commitment to operate at production levels that are the envy of the electric power industry while protecting the environment”
.

Quite in contrast, and as is evidenced in this case, every act of the company has worked to weaken, thwart or deem redundant, the democratic control of local communities and elected bodies over their resources, their due access to decision making processes and their fundamental rights. This even as Cogentrix and its partners, initially General Electric and later China Light and Power of Hong Kong, with the support of the Karnataka and Indian Governments, and the rather brash interference of the US Government, sought to benefit immensely by undermining larger public interest concerns including economic, environmental, social and cultural rights. 

Presented below is our case against Mangalore Power Company, till recently a joint venture advanced by Cogentrix Inc. of USA and China Light and Power of Hong Kong.

The location of power stations in Dakshina Kannada region:

The location of thermal power stations in the environmentally and culturally sensitive Dakshina Kannada region of Karnataka State was originally initiated in 1988 at the behest of the Karnataka Government.  The location of power stations in the villages of Nandikur, Padubidri, Nadsal, Yellur, Hejmadi, Palimar, Padebettu and Thenka villages was initiated under the Land Acquisition Act of India.  The basis for proposing location of power plants here was the Chockalingam Report commissioned by the Karnataka Power Corporation Limited, which essentially justified such location by describing these villages as constituting degraded lands.  

Initially, the State held Karnataka Power Corporation Ltd. proposed a 1,920 MW coal fired power plant here, but was unable to proceed due to local opposition and infeasibility.  It had to withdraw without breaking ground.  Soon after, the Government of India enterprise of National Thermal Power Corporation (hereinafter NTPC) proposed another coal fired thermal power station in the same location of a capacity of 2,400 MW, and with the techno-economic support of erstwhile USSR Government.  This was actively resisted by the local project affected communities under the banner of the Janajagriti Samithi of Nandikur, a registered society representing the cause of the affected communities.  Such action was achieved initially through the channels of administration and political decision making at both the State and Union Government levels.  On failing to get the attention of the Government to their genuine concerns, the Samithi then approached the High Court of Karnataka in a Public Interest Litigation (hereinafter PIL).  

The High Court summarily dismissed all their concerns, but on an appeal to the Supreme Court of India, it was noted with satisfaction that given the position of the State of Karnataka and the NTPC that the project would not be proceeded with until all the necessary clearances were obtained, "no further order was necessary"
.  During this process NTPC invested in various preliminary structures much against the wishes of the local community.  It also initiated a Comprehensive Environmental Impact Assessment (EIA) and Environmental Management Plan Report.  Even before the EIA was taken up for review, the project became infeasible in view of delays due to local opposition, and the lack of techno-economic support as USSR disintegrated.  NTPC withdrew from the project during 1991. 

Consequent to the liberalisation of Indian economy, the Karnataka Government decided to shop around for projects early on and decided on inviting Cogentrix Inc of USA, to establish a power plant near Bangalore.  This decision was taken during a two-week long world tour of the then Karnataka Chief Minister, Shri. S. Bangarappa, and his entourage of bureaucrats.  This decision was extremely controversial as the rationale for inviting Cogentrix was primarily questioned both in terms of the process of the decision taken and the candidate identified.  Despite such opposition to the deal, the project was pushed through various stages of clearances, in blatant violation of the law and against public opinion.  Cogentrix which first had plans of developing a 500 MW plant near Bangalore, Karnataka's capital city and the destination for the power produced, decided to relocate to near Mangalore, the prime city of Dakshina Kannada region.  The specific location chosen was Nandikur and surrounding villages, a decision largely influenced by the awareness of Land Acquisition Act already being in force here, as the same had not been revoked even after the exit of KPCL and NTPC projects.  Further, the company sought to benefit from the previously distorted site clearance as well.

The local communities resisted this decision as they had in the past, the other power projects.  Rather than allowing for their opinion to be voiced, heard and considered, the Karnataka Government proceeded to grant various environmental clearances without following due process.  There was widespread public opposition to such decisions across the Dakshina Kannada region and protests were raised as well in the State Assembly and the Indian Parliament. Despite which the Union Government proceeded to accord the project final environmental clearance during June 1996.  The primary actor pushing for such clearances during the years 1995-96 was the Karnataka Chief Minister Devegowda, who became Prime Minister of India during 1996 for a short period of eleven months.

An even more controversial feature of the project was the Power Purchase Agreement (hereinafter PPA), which was wrapped in complete secrecy, and only made public after a series of protests and consequent adjournments in the Karnataka Legislature.  The PPA revealed the high cost of power and as well the blatantly contemptuous manner of the project proponents in addressing the due Rights of the people.  A particularly repulsive clause in the PPA included absolution of all risks to the company in the event of an accident and impact on human health and environment
.  This clause was subsequently amended after wide protests that drew references to the experiences of affected communities with Union Carbide in Bhopal.  

At an early stage, a review of the PPA by leading international consultants initiated by the Energy Department of Karnataka Sate, had pointed out that the project cost was extremely expensive, all risks were borne by the State Electricity Board and the technology used suspect. The State Government deliberately suppressed this report
.

Environmental Litigation:

Following the accord of the environmental clearance in 11 June 1996, within days of Devegowda assuming charge as Prime Minister, specific allegations of corruption were made against him by a Member of Parliament from his party, Smt. Maneka Gandhi (presently Minister of State for Social Justice and Empowerment in the Union Government).  Smt. Gandhi was immediately expelled from the Janata Dal party for this charge.  Soon after, an Opposition Member of Parliament George Fernandes (presently Union Defence Minister) leveled more specific charges of corruption in the deal against Devegowda, and even moved a privilege motion against him in the Parliament.  The motion was not allowed, but the situation precipitated a crisis for the Prime Minister that eventually resulted in his resignation less than a year later.

In the context of these developments, Janajagriti Samithi initiated a PIL against the project in the High Court of Karnataka during 1996.  The PIL prayed for quashing of the environmental clearances granted on the grounds that it violated the Fundamental Rights of the communities to Life and Livelihood as articulated in the Constitution of India, and various International Treaties
.  

Soon after Maneka Gandhi initiated proceedings in the Supreme Court of India against the project on grounds that the clearances accorded were in violation of coastal environmental norms
.  On the basis of this petition, the Supreme Court ordered a review of the project within the framework of the criteria for "sustainable development", and compliance with environmental norms.  They charged the National Environmental Engineering and Research Institute (hereinafter NEERI), an independent research centre of the Government of India, to conduct this study.  NEERI submitted its report to the Supreme Court in November 1996 stating that the project and the clearances accorded failed to comply with the grounds prescribed by the Supreme Court of India and the law on the matter.  The complete NEERI report is enclosed and a brief of their findings is summarised below.

A Brief of significant findings of NEERI:

 Observations regarding the clearance procedures:

1. “In the absence of information on definite plans for coal transportation, power evacuation, intake of water and disposal of wastewater, and fly ash utilisation, it should have been difficult for the Ministry of Environment and Forests (MoEF) to assess the environmental impacts of the proposed project of the Mangalore Power Company (MPC). The MoEF, as per the provisions in the Environment Impact Assessment Notification  should not have considered the project for appraisal without comprehensive information on the project.  Instead, the MoEF has chosen to grant the conditional clearance to the project” on the basis of distorted and superficial information. (p. 35; Emphasis as in the report).

2. The Rapid “Environment Impact Assessment by the MPC was limited to the impact of coal burning at the thermal power plant for generation of electricity.  The impact of coal transport facilities as also the power evacuation proposal was not assessed” (p. 35; Emphasis as in the report). 

3. “Sovereign rights of resident of Dakshina Kannada district, in which project is proposed to be located, were not honoured in the appraisal process.  In the project appraisal process, the affected population and the environmentally aware citizens were not taken into confidence.... The proposed project is not based on endogenous choices of the contiguous population.  The local population envisions this development as an aberration to the existing harmonious balance of ecology and economy in the region”. (p. 35; Emphasis as in the report).

4. “The environmental appraisal for this proposed power project and the proposed industrial projects should have been carried out based on results of the to-be-conducted carrying capacity of the region”. (p. 35; Emphasis as in the report).

5. “The planning and socio-economic development in the State of Karnataka warrants a Carrying Capacity based analysis, viz., supportive capacity of ecosystem and assimilative capacity of environmental media.  Such an exercise would lead to the delineation of preferred scenario for sustainable socio-economic growth.  The preferred scenario would adopt bottom-up planning paradigm, would reflect endogenous choices, equity and social justice, economic efficiency and ecological harmony in keeping with the paradigm of Sustainable Development. (p. 35, 36; Emphasis as in the report).

Other significant observations of the NEERI team on the technical details of the project include:

1. “The Mangalore Power Company (MPC) project site is 3 km to the east of the Arabian sea and is violative of the Environmental Guidelines for Thermal Power Plants, 1987. (NEERI, 1996, p. 23; Emphasis as in the report)  

2. “Disaster Management and Emergency Preparedness Plans have not been included in the Rapid EIA report prepared by the MPC.” (p. 28; Emphasis as in the report)

3. “While the MPC has recorded plans to utilise flyash through the establishment of a separate company... and MoEF has imposed a condition on the MPC to utilise 100% fly ash by the ninth year, provision for landmass has been made for 25 years storage of flyash at the site.  The land requirement for flyash ponds has thus been estimated as 581 acres, i.e. 51.7% of the total land requirement for the project”, thereby claiming land much in excess of actual requirements.  (p. 33; Emphasis as in the report) 

4. “In order to meet the land requirement of NTPC’s thermal power project in 1990 around 2,800 acres of land was identified for the purpose of acquisition.  The land requirement for the MPC plant has been estimated as 1124 acres”.  Even so “(t)he excess land has not been denotified by the State Government.” (p. 33; Emphasis as in the report)

5. “It is anticipated that significant pollution problems in the aquatic eco-systems could occur if the planned and projected heavy industrialisation  in the region is not properly planned and managed in respect of ecological protection, and pollution prevention and abatement measures.  If the present rate of industrial growth continues, the gaseous and liquid emission loads would increase by nine and four folds respectively.”  (p. 24; Emphasis as in the report)

6. “The SO2 (sulphur-di-oxide) concentrations (30.6 ug/m3) will exceed the stipulated standard of CPCB (Central Pollution Control Board) for sensitive areas at the Western Ghats.  The SO2 and Nox concentrations will (also) exceed the stipulated standards of CPCB for residential/rural areas considering the existing and proposed major industrial point sources. The proposed project, even with the installation of Flue Gas Desulphurisation unit with 70% SO2 removal efficiency, is environmentally unviable.  (p. 27, 28 and 31; Emphasis as in the report)

7. “The rich horticultural resources would also be impaired due to gaseous emissions and potential surface run-offs from the coal and ash storage areas.” (p. 31; Emphasis as in the report)

8. “The coal and ash storages have a high potential of contamination of ground water.  The rich aquatic resources in the Mulki estuary and the impacted coastal regions would be impaired by the proposed Jetty /Wharf operations and run-offs from the coal and ash storages.  This would effect the fisheries potential, and thus the livelihood of vulnerable sections of the population in the region violating the permises of Sustainable Development delineated in ...the report”  (p. 31 and 28; Emphasis as in the report)

9. “No primary survey has so far been conducted by the MPC/its consultants (i.e.,Tata Consultancy Services) on th(e) vital issue that decides the resettlement and rehabilitation packages.  The detailed plan for a proposed project township accommodating over 5,000 persons including water supply and waste management facilities has not been prepared. No plans have been prepared by the MPC to generate employment avenues to the people who would be without the means of livelihood due to the project.”  (p. 34; Emphasis as in the report)

10. “The environmental clearance for the construction and operation of Wharf and Jetty at Padubidri and the intake of sea water and the discharge of wastewater has not yet been sought by the MPC”.  (p. 33; Emphasis as in the report) 

11. “No EIA for the transmission lines has been carried out.  The power evacuation plan is also not yet delineated.”  (p. 34; Emphasis as in the report)
So as to be fair to all parties concerned, particularly given the summary rejection of the project by NEERI, and as well in view of the existence of pending litigation in the High Court against the project by Janajagriti Samithi (hereiafter JJS), the Supreme Court ordered transfer of Maneka Gandhi's appeal along with the NEERI report to the High Court to be heard along with the JJS petition.

Lack of Transparency in the conduct of Hearings:

During the preliminary hearings, the petitioners submitted to the High Court the need for various public domain documents pertaining to the economic, environmental and social impact features of the project, to substantiate further their case against the Company and the State.  The High Court ordered the respondents to "keep the documents available for inspection…..such of the documents in respect of which the parties producing the same have no objection"
.  Whilst the parties agreed to part with such information before the Court, the information they eventually shared were such documents that were already part of the original petition!  When such mischievous strategies on the part of the Respondents was brought to the notice of the Court, no action was taken.  

Given this stand, the counsel
 of Janajagriti Samithi expressed inability to advance arguments till such time the documents ordered for review were made available.  The Counsel for Maneka Gandhi
 as well made forceful appeals for information, and when the same was denied, expressed lack of confidence in the Court.  Upon which the Court decided to "throw the case out" and referred the matter to the Chief Justice for appropriate action
.  Rather than consider the Petitioners appeal in open Court, Chief Justice Shri. R. P. Sethi by an administrative order directed the same Bench to hear the matter to completion
.  

In the Final Hearings that followed, JJS essentially limited its interventions to filing certain scientific reports and documents contesting the Company's claims to the environmental safety of the project and compliance with law, retaining their refusal to argue on grounds of violation of the right for information.  Gandhi’s counsel prevailed upon the Court to reject the project on the grounds of the NEERI report.   The Respondents extensively and actively defended their project.  

The High Court of Karnataka pronounced its judgement on 29 August 1996 by which it refused to quash the clearances granted.  However, it did direct the Ministry of Environment and Forests to review the project within a period of three months on the basis of evidence presented by the Petitioners, in the nature of Sagardhara report
 (annexed), DANIDA report
 (annexed), the need for a "carrying capacity" study
 (GO annexed), and the provision of "oral hearings" to affected communities.  Despite mass representations and advice of Experts, the Ministry of Environment did not comply with the High Court direction.  An appeal was preferred against the High Court order in the Supreme Court by Janajagriti Samithi, advancing further its case for quashing of clearance in view of the emerging contemptuous situation.  This appeal was however dismissed.  Subsequently, when despite assurances of compliance by the Union Environment Minister no administrative action followed, a contempt petition was initiated against the Ministry, which is presently in process in the High Court of Karnataka
.

Litigation on Corruption Grounds:

Even as the process of hearings were underway in the litigation initiated by Janajagriti Samithi, another PIL was filed in the High Court of Karnataka by Arun Kumar Agarwal stating that bribes to the extent of Hong Kong $ 200 million were paid by China Light and Power, joint venture partner of Cogentrix, in connection with the establishment of the project
.  The petitioner justified his allegation by providing extensive evidence of complicity on the part of the State in controversial decisions relating to procurement of financial benefits, sovereign guarantee, use of imported coal and the problem of fuel cost and capital cost thereof. All along it should be noted that Cogentrix stoutly denied that it was involved in any corruption.

General Electric which was one of the respondents sought to be removed from the proceedings claiming they were not part of the project now, but the motion was disallowed.  Cogentrix and China Light sought restriction on the petitioner's grounds claiming relief under res judicata, as they claimed the averments had previously been raised in the Janajagriti Samithi petition.  

Despite whittling down the grounds on which the petition was based, per res judicata relief sought by Respondents, following extensive arguments by all parties, the Chief Justice Shri. R. P. Sethi and Justice Shri. V. Gopalagowda of the High Court of Karnataka concluded on 27 February 1998 that "a prima facie case has been made out requiring further probe and investigation for allaying the apprehensions conceived by the Petitioners and other citizens".  It also averred that "no benefit of doubt be given to the respondents at this stage.  Investigation cannot be shut or facilitated to be closed on technical pleas couched in sweet, attractive and glittering capsules of artful advocacy.  Both the sides of the coin are required to be tested by the experts in the field.  Judicial caesarean is necessary for diagnosing the diseased noticed in the beginning, for protecting, safeguarding and nourishing the developing democracy and the Rule of Law….".

On the basis of this position, the High Court ordered the Karnataka State to "get a FIR registered with the CBI….for various cognisable offences…".  In turn CBI (Central Bureau of Investigation was asked to "direct the investigation …by an officer….not below the rank of Deputy Director General of the CBI."  

Rather than comply with the High Court order to uphold the public interest and herald a process of transparency in decisions related to this project in a critical sector as energy development, the Karnataka Government preferred an appeal against the judgement in the Supreme Court of India.  It claimed that such actions would scare away investors.  Cogentrix and China Light had only to back this SLP.  The Supreme Court promptly granted a stay on the High Court order. Following several months of hearings, Justice Shri. S. Rajendra Babu (the very same judge who adjudicated the Janajagriti Samithi case in the High Court of Karnataka) and Justice Shri. Saghir Ahmad reserved judgement during January 1999.

MPC disruption of civil society processes:

Even as the Court proceedings were underway during 1997, MPC with the support of the State Government initiated steps to establish a rehabilitation colony for the affected communities.  This even as the company failed to comply with conditions imposed by environmental clearance agencies in 1995 and 1996.  The efforts to dislocate the community were clearly repulsed by the local communities.

For instance, every Panchayat (local elected village council) passed unanimous resolutions against the project.  The Zilla Panchayat (the district level council of villages) endorsed the decision of the Village Panchayats, again unanimously.  Not very surprisingly,  the State Government used all its powers to advance MPC’s purpose and it turned in a deplorable move thwarted the realisation of the rights of the Panchayats to have a say in the decisions affecting their region, by employing crude adminstrative short-cuts.   Utilising its administrative powers through the office of the Chief Executive Officer of the Zilla Panchayat, a State Government employee, it overruled all the resolutions made by the Village and Zilla Panchayat.  This was during October 1996.

When all the Members of Legislative Assembly elected from Dakshina Kannada also rejected the location of the project, once more the State dismissed their appeal.  In effect, the State, and the Union Government of the time, both lead by the Janata Dal headed by Devegowda, resolved to back the Cogentrix investment, however strong and reasoned the opposition.  It was such a high degree of control that Cogentrix had acquired over the decision-making powers of the State.  Several such instances of suppression of local rights and deliberate distortion of democratic control by duly elected bodies marked the pattern of activity of the company during the years 1995-1998. 

Notwithstanding such consistent public resistance to the project, MPC in a deliberate attempt to intimidate the local communities, compelled the State Government to initiate acquisition proceedings for the rehabilitation colony by fencing over 70 acres of Kumki land (village grazing pastures).  Stiff resistance to this from the project-affected communities was greeted with massive police action. Arrests of several local activists on trumped up charges were made, clearly with the motive of dissipating energies by dragging affected individuals, mainly key local leaders, through protracted court proceedings on criminal grounds.  

All along the company had also sought to “win support”
 by initiating another significant set of actions that involved extending liberal "donations" to all and sundry that approached it.  It was widely campaigned that the company would provide Rs. 25000 (approx. US $ 550) to any institution that conducted public programmes acknowledging sponsorship from the company.  Several tens of sports clubs, schools, colleges, associations, etc.  were influenced by the company in such manner.  This type of money throwing did secure friends for the company, but did not necessarily translate into affirmative support for the project, what essentially the company wished to extract in return.  

Cogentrix’s and thus MPC’s efforts in subverting local democratic control were not limited only to influencing particular politicians, their parties or local associations alone.  It extended itself to the overt involvement of the US Government as well.  During 1995, the US Commerce Secretary Ron Brown flew in with an entourage of US TNC CEO’s, that included the Cogentrix CEO.  His visit to Bangalore was with the specific and clear motive of extracting a commitment from the then Karnataka Chief Minister Devegowda, of ensuring a “no further hitches” progress of the Cogentrix project
.  Such particular attention paid to a specific project raised considerable concern of the impropriety of such coercive efforts and as well raised suspicions of the potential involvement of corrupt practices, especially in the context of charges of corporate donations for favours extended, against the Democratic party.   

When such high profile visits did not, once more, effect ready support to the project amongst the State’s polity and the local community, the Company decided to rope in the support of the US Consulate.  The US Consulate began to engage the Mangalore University in academic consultations, which were thinly disguised attempts at promoting US investment and winning the support of the influential intellectual class in exchange for lucrative consultancy.  The MPC Managing Director Ron Somers even went to the extent of “winning support” of the Mangalore University Student’s Union by pandering to their fascination of the West, and making liberal donation for “student cultural activities” whilst openly criticising local cultural traditions.  So deep was the extent of his involvement in University affairs, that when Professor Pattabhirama Somayaji protested such actions, the University Senate summarily suspended him from service!  It was following wide public protests that he was re-instated.   

The resistance to Cogentrix investments attains global dimensions: 

During 1998, Environment Support Group was contacted by a group of citizens in Oklahoma, who were fighting a 800 MW power station initiated by Cogentrix on the banks of the Arkansas River.  Their experience seemed typically the same as that in Dakshina Kannada.  And not very different from what was experienced during the early nineties by communities in Puerto Rico.  

It was indeed an active and remarkable struggle of the Puerto Rican local communities during the early 1990s that had thrown the company out of a deal that would have allowed it to locate a 300 MW facility in a culturally and ecologically sensitive part of Mayaguez Bay.  It was soon after this exit that Cogentrix had wrested support of the Karnataka Government to its Mangalore investment.

Motivated by the successful struggle of the Puerto Rican communities, the Dakshina Kannada and Oklahoma communities decided to form a solidarity alliance, exchange information, and jointly fight against the company surreptitious designs.  This strategy considerably weakened the company, and soon Cogentrix was forced to hire PR firms in a face saving measure.  It further began to make liberal donations to the Oklahoma City Council to “win support”, a move the local communities denounces as a “bribe for vote”.  When resistance increased, they forced legal action on community leaders and sub poaenaed their spouses in their now familiar tactic of distracting individual energies and thus weakening community resistance.  Very soon, another community from Mississippi joined this unique alliance, as they were as well similarly threatened by Cogentrix’s blatantly illegal and corrupt actions. (Annexed details)    

Cogentrix Pull Out even as Supreme Court exonerate them of corruption charges:

Unable to secure final clearances and tired by community and public action against their investment despite the various energetic, high profile, high investment and diversionary tactics they employed, Cogentrix Inc. announced its withdrawal from the India project on 9th December 1999.  It blamed delays in clearances and litigation as the main cause for its loss of interest.  A similar decision was taken by China Light as well.  The affected communities greeted this decision with jubilation.  (Annexed Press Releases of Cogentrix and China Light and Power)

That jubilation was short-lived as the Supreme Court announced three days later its decision in the corruption case
.  It had exonerated Cogentrix and China Light primarily, and their accountant Arthur Anderson, amongst others, of all charges of corruption, stating that "(o)n mere conjecture or surmise as a flight of fancy that some crime might have been committed somewhere, by somebody but the crime is not known, the persons involved or the place of crime unknown, cannot be termed to be reasonable basis at all for starting a criminal investigation.  However, condemnable be the nature or extent of corruption in the country, not all acts could be said to fall in that category”.  

“The attempt made by the High Court in this case appears to us to be in the nature of blind shot fired in the dark without even knowing whether there is a prey at all.  That may create sound and fury but not result in hunting down the prey.  The High Court has looked at different circumstances in the case with a jaundiced eye, particularly when we look at the comments made by it in relation to the amount of paper used and standing of the learned counsel appearing in the case….  We think, the High Court has gone too far.  We would not have made this comment at all had the High Court given due weight to the rival submissions made by the parties.  The High Court had not at all analysed the contentions put forth by either party.  Hardly any reasons are forthcoming in the order……  When the High Court steers itself clear of expressing any opinion one way or the other even as to whether a prima facie case exists or not and whether there is reasonable suspicion of any crime having been committed, it is difficult to accept the view taken by the High Court….  In the result, we think the order made by the High Court has got to be set aside, but this order will not preclude the parties concerned on finding appropriate material to place the same before any authorised agency to register the case and investigate the matter and, in the event there is any inaction on their part may seek relief in an appropriate court."

The High Court had argued its judgement over 178 pages, and the Supreme Court's overruling of the same consisted of 11 pages.  Ten of these included reporting of proceedings.  

Events following the Supreme Court Decision and the final exit of Cogentrix:

Even as the Supreme Court decision was debated widely, and the mainstream press began to raise hopes of a Cogentrix revival, the newly elected Congress Government in Karnataka was pressurised not to proceed with the project from various quarters.  Environment Support Group and Janajagriti Samithi made several releases appealing to the Government to proceed with utmost care and reasoning, and not influenced by Cogentrix’s overtures.  The Press covered these statements widely.  Senior Ministers of the Karnataka Cabinet were provided with background on the weak financial position that Cogentrix was in and informed on the debilitating consequences of backing the deal, which in any case had been widely acknowledged as being against Karnataka’s interests.  They were advised to take the opportunity of Cogentrix’s withdrawal to revamp the power sector scenario of Karnataka by keeping their decision transparent and public interest central.   

In a decisive meeting of the Karnataka Cabinet held on 14 December 1999, most Senior Cabinet members, and as well the Chief Secretary of the State, opposed the Chief Minister’s proposal to recall Cogentrix.  Following considerable debate, it was finally decided that a Committee headed by Shri. Deepak Parekh, Head of the Housing Development and Finance Corporation Ltd. would be appointed to review the economic terms of the project.  In specific terms, the Committee was asked to review the capacity of the Karnataka Electricity Board (renamed Karnataka Power Transmission Corporation Ltd., KPTCL) to provide escrow cover to the Cogentrix backed MPC project and other similar ventures.

The Cogentrix board was caught unawares by this decision of the State.  In a vain attempt to secure support for its project it began to flag the potential loss of stature for Karnataka as a FDI destination, were not the Government to reconsider its stand to review terms of the original contract.  It began to take an aggressive posture dictating terms to the Government that it would only reconsider its decision to pull out if and only if absolutely no changes were made in the PPA concluded in November 1997, and other clearances not reviewed.  Despite such threatening stances, when the State Government refused to alter its decision, the company decided to finally pull out of the deal during mid-January 2000.  

China Light and Power has since decided to reconsider its pull-out decision and is now the sole sponsor of the MPC project.  Recently it has announced that the Tatas of India would be invited into a joint venture agreement to push the project, a move that, as in the past, has once more been greeted with wide opposition from the local project affected communities.   

In the meantime, the Deepak Parekh Committee Report was submitted during February 2000.  The essential recommendation was that no escrow cover should be accorded to any IPP, as this would further ruin the already unstable and weak financial position of KPTCL.  As a result, almost 20 IPPs, involving an installed capacity of over 2,500 MWs, have all been affected adversely.  Every one of these deals was signed on the basis of MOUs, and thus open to wide interpretations on specific terms, often involved decisions favouring investors at the cost of public interest and thus were all extremely susceptible to corrupt practices.  

From the above account, it can be recognised that the litigation was only a process within the formal and officially recognised structure of the opposition of the local people and interested groups to the siting of this project in the Mangalore region and a strong attempt to reveal the complicity of the State and the Company in the various clearances accorded to the project.  It must also be recognised that the social action was not entirely reliant on litigant strategies.  A variety of other public action efforts offered supportive strength to the advancement of the public interest, and this in a situation when the due process of justice dispensation was fraught with uncertainty, and largely based on denial of the basic Right to Information.

We now present our reflections following a perusal of the documentation on the Cogentrix issue in the light of the requirements of the Permanent Peoples Tribunal.  We would like to point out that our interpretation of the Rights Violations largely relies on the process of litigation in Janajagriti Samithi vs Union of India, particularly given the context that this litigation primarily dealt with the Right issue as elucidated above.  This is not to suggest that the consumer rights, as advocated in Arun Kumar Agarwal vs. State of Karnataka are not relevant to the context.  But heavy reliance on this has not been placed at this juncture, and is a matter that would be taken up subsequently for careful treatment especially in the context of the implications of the very recent Supreme Court decision exonerating the company of corruption charges.

Part 2: Case Presentation

Focus of the Rights Discourse:

The focus of the Tribunal requires us to highlight the violations of internationally recognised Human Rights such as those set forth in the Declaration of Human Rights and the Universal Declaration of the Rights of Peoples. Special emphasis is being placed on the allied Right to Livelihood and the Right to Food, though other political, economic and social Rights are not excluded.

To begin with we may indicate the Rights enumerated in the Universal Declaration of Human Rights. These include, 

Art 3:
Everyone has the Right to Life, liberty and security of person.

Art 7:
All are equal before the law and are entitled without any discrimination to equal protection of the law. All are entitled to equal protection against any discrimination in violation of this declaration and against any incitement to such discrimination.

Art 8:
Everyone has the Right to an effective remedy by the competent national tribunals for acts violating the fundamental Rights guaranteed him (her) by the Constitution or by law.

Art 10:
Everyone is entitled to full equality to a fair and public hearing by an independent and impartial tribunal, in the determination of his (her) Rights and obligations and of any criminal charge against him (her).

Art 12:
No one shall be subjected to arbitrary interference with his privacy, family, home or correspondence, nor to attacks on his (her) honour and reputation.  Everyone has the Right to the protection of the law against such interference or attacks. 

Art 21:
(1) Everyone has the Right to take part in the Government of his (her) country, directly or through freely chosen representatives.



(3) The will of the people shall be the basis of the authority of the Government; this shall be expressed in periodic and genuine elections which shall be by universal and equal suffrage and shall be held by secret vote or by equivalent free voting procedures.

Art 22:
Everyone, as a member of society, has the Right to social security and is entitled to realisation, through national effort and international cooperation and in accordance with the organisation and resources of each state, of the economic, social and cultural Rights indispensable for his (her) dignity and the free development of his (her) personality.

Art 25:
(1) Everyone has the Right to a standard of living adequate for the health and well-being of him/herself and of his/her family, including food, clothing, housing and medical care and necessary social services, and the Right to security in the event of unemployment, sickness, disability, widowhood, old age or other lack of livelihood in circumstances beyond his (her) control.

Art 28:
Everyone is entitled to a social and international order in which the Rights and freedoms set forth in this declaration can be fully realised.

We however wish to qualify our interpretation of these Rights as limiting the scope of a wider interpretation of People's Rights as they are couched within certain problematic paradigms. Primarily it is the recognition of liberal democratic tradition of popular vote as the principal indicator of democracy.   And as well the case of the problematic understanding of Nation-State that seems to underlie the Declaration of the Rights of Peoples. Instead, we subscribe to larger notions, and stress the voice of the local communities, particularly their Right to a say in the use of local natural resources and other decision making.

Having said this, we would like to locate our rendition of the Human Rights violations, that we charge both the State and Mangalore Power Company
 (till recently a subsidiary of Cogentrix Inc. of USA and China Light and Power Company of Hong Kong - hereinafter MPC) with. 

Reliance on Article 21 of the Constitution of India: 

In India, the human Rights regime has been particularly enriched during the golden age of the Supreme Court of India, when the concept of locus standi was enlarged and the Fundamental Rights guaranteed by the Constitution of India interpreted expansively and, as a compliment to the judiciary, rather imaginatively. As a result of this interpretation, one of the main articles that most human Rights activists rely on is Article 21 of the Constitution of India that guarantees the Right to Life. Consequent to the expansive interpretation, the otherwise unadorned Right to Life was held to include not just the Right to Physical Existence, but one beyond mere physical existence.  It includes the Right to lead a dignified life with such condition that would lead to the flowering of the human personality in its totality. In addition to these, it has been recognised that life without the means to live is a mockery of this Right and as such should keep in mind the material requirements to achieve this Right. 

As such in the Right to Life under Article 21, the Constitution of India includes the Right to Health, to basic subsistence, the Right to a Clean Environment, and the Right to all things that are necessary for the flowering of the human personality.  And these may include cultural institutions and conditions that allow societies to function. At times a criticism expressed about the Rights' regime in India has been that a number of various Rights are not recognised individually but all have to be accommodated under the Right to Life.  This could result in problems in operationalising the completeness of the Right, as it is overwhelmingly reliant on the interpretation by Officers of the Judiciary to recognise such Right that has hitherto not been explicitly recognised. However, this system has also ensured that it is obvious to all that life is dependent on a variety of factors and cannot be seen in exclusion of other factors.  It is this fundamental inter-relatedness of these Rights that we wish to draw attention to and wish to stress upon.

Finally, we would like to reemphasise the fact that our discussion is influenced by this view of Rights and should be read with such an understanding in mind. However, we must not fail to mention, that the Courts have not always been kind to the Human Rights efforts in India, and has in our opinion failed to fully articulate the Rights that citizens can claim against the State. Therefore, at times we have been prompted to articulate Rights that are based either vaguely on principles of International Law or on morality that ought to be the basis of law, but so often are not. 

Our Interpretation of the Case against Cogentrix, and MPC, in the context of the ambit of the Permanent People’s Tribunal:

The Tribunal is geared primarily to locate cases of Corporate Abuse of Human Rights of people. In the case of the decision to allow for the location of the Mangalore Power Project in Dakshina Kannada region of Karnataka State, India, we found it particularly difficult to singularly identify the violation of Human Rights by the corporation alone. Not that the company has not violated or attempted actions that would not be violative of Rights as articulated before.   It is pertinent to point out at the outset that the violations have been initiated with the primary actor or executor of action being the State machinery acting through the aegis of the Government of Karnataka or the Government of India.  Thus, even as the primary actor may appear circumstantially to be the State, it is our case that the actions are all motivated to see the establishment of the Mangalore Power Company in Dakshina Kannada.  

We would also like to highlight the particularly strong role of the US Government, through its various agencies, including the office of the Commerce Secretary and the Ambassador to India, and the Export Credit Agencies, amongst others, of utilising coersive methods in influencing key decisions pertaining to the project in violation of the Rights.  

To interpret such actions of the various actors in this matter, we found the Recommendations made by the Human Rights Watch in its report on the human rights violations in the Dabhol Power plant of Enron Corporation, particularly useful. This is because Human Rights Watch lays out a framework that hold a company responsible for Rights violations when it benefits directly from an official policy of suppressing dissent through misuse of the law, not speaking out about Human Rights violation and thus silently voicing its consent to the happenings and acting as accomplice to the violations. The nature and content of complicity has been laid out, among others, as:

1. When corporations directly benefit from the failure of the Governments to enforce Human Rights standards.

2. When corporations are involved in systematic violations of Rights and the State, aware of such violations, fails to meet its obligations under International Law, i.e. human rights abuse by State omission and corporate commission


3. When a corporation facilitates, participates or sponsors human rights violations by the State. Facilitation includes, the company’s provision of material or financial support for State security forces which then commit human rights violations that benefit the company.

We will argue that MPC and the State have been guilty of such acts of complicity, by omission or commission, especially when in the process of the public interest review by the Court, both parties deliberately sought to distort the truth.  This had a debilitating impact on the interests of the local communities in specific and citizens of Karnataka at large.  Further, the Court of Law also served the interests of the perpetrators of such violations by suppressing Communities' Rights, especially their Right to Information, and subverting the process of judicial review by concealing facts and playing arguments to the extent of preventing expression of the Rights of the people, and thus directly and indirectly, advantaging the State and the Corporation.  

In specific terms, we can broadly shape the violations in the following manner:

1. Subversion of the State mechanism through bribes, kickbacks, etc.

2. Deliberate withholding of material information, or the glossing over of relevant facts.

3. Blatant disregard for norms and procedures of evolving public rationale about such projects at scale.

4. Reluctance to adopt the best possible technology or distortion of the exact nature of technology being adopted.

5. Attempts to subvert civil society processes. 

We would uphold the logic of holding corruption as a Human Rights violation. The people of a State have a Right to a Government that acts in their best interests. Some would say that the rationale for the establishment of the Government is to provide for a non-partisan and effective and efficient administration of the State and that, is its moral and legal justification for existence. As such, any process, person or body that attempts to, or acts in a manner that disrupts this logic of governance and skews it for their private and personal purposes can be said to have violated the Rights of people to proper governance. 

A Company ought not to destabilise processes of the State that include decision making, administrative operation, legal remedy delivery, etc. These functions lend support for societal processes to course smoothly and in addition ensuring equality of opportunity and representation. 

The methodology that is being employed is to isolate various instances of Rights violations and define their nature. 

The intent of this isolation is not to deal with all the flaws that that plagued the selection and progression of the project.  It only selects notable instances and uses them to pin point the nature of Corporate and State Abuse of the Rights of the people. 

Part 3: Evidence of Violation of Rights

Specific Evidence of the Violations of Rights:

1. Suppression of Public Hearing and Distortions in the Rapid Environmental Impact Assessment:

The Rapid Environmental Impact Assessment (REIA) is a preliminary document that the project developer presents to the State Pollution Control Board and the Department of Environment seeking provision of No Objection Certificate (NOC) per the Water and Air Acts and site clearance, respectively.  The 1994 Central EIA Notification allows for the holding of a Public Hearing prior to granting clearances, and stipulates a period of 30 days by newspaper announcements as public review period of project documents.

MPC primarily did not provide any document to the local public, nor did the State Board or Department concerned announce the decision to hold such a Hearing.  

On 22 July 1995 a private gathering including the State Minister for Environment, Board officials and a film actor representing "environmentalists", along with other local elite, were claimed to be the "public" and a "hearing" was claimed to have been held on that day.  When there was public hue and cry over the matter, the immediate reaction was that another "Hearing" would be held a month later.  However, the NOC was accorded without waiting for the promised “hearing” on 25 July 1995.  

As the State wide criticism of such subversion caused deep embarrassment to the authorities concerned, MPC started distributing copies of its REIA in private meetings with various local schools, colleges, associations, etc. claiming such distortive processes to be "public hearings"
.  

When Janajagriti Samithi and Environment Support Group examined the REIA, it was clear that all the evidence of impacts pertaining to the project had been deliberately watered down.  There were absolutely no comprehensive assessments either to the wide displacement that the project would cause.  Further, the document claimed that the land to be acquired was "degraded, marshy, undulating and uncultivable" drawing directly from the distortion offered by Chockalingam in 1988
.   

When the REIA was examined from the point of view of water and air impacts assessments by Sagardhara, on the request of the Samithi, it was discovered that the air pollution models had been fudged to represent a low impact scenario, when the contrary was true per available data.  Further, absolutely no consequential attention had been paid to the wide impact the location of the plant would have on the ground water aquifers in the area, or the estuarine or marine ecology.  (Annexed Sagardhara Report and a note summarising its key findings).

Thereby, by deliberately not disclosing the real impacts of the project on the local environment and the health of the resident population, MPC is guilty of violating the Rights to Life and Clean Environment. In addition, it has failed to take all due measures to assess the possible impacts on the environment. This assumes significance in light of the multitude of literature that definitively points to the need to have multi-seasonal multi-year data, to reasonably assess the nature of environmental impacts in such a sensitive area.  This is best evidenced by the fact that the REIA was conducted in a mere three weeks, and the review of the same was done in a matter of days.

The document did not address all aspects of the project, for example, it did not contain an assessment of the Single Point Mooring jetty for the unloading of coal. Nor did it take into consideration the impact of the setting up of the transmission lines to evacuate power. But this aspect will be dealt with later. The issue is that of the nature of the document that was used to grant conditional clearance. As per the statement of objections of the Impact Assessment Authority, a division of the MoEF, the REIA contained one  season data and further, that the data collected during this assessment was adequate to assess the adverse impact and arrive at an appropriate decision. This is a highly ridiculous proposition, as in any area and especially the area in issue, seasonal characterstics vary and are never the same even in a period of a year, not to speak of the variation over years. As such, it is our contention that the decision to grant clearance not being based on sufficient data was characterised by the non-application of mind and singularly arbitrary in nature. It is an acknowledged Right of people to a government that functions in a non-arbitrary and fair manner.

Despite the shortcoming of relying on the REIA to proceed to clear the project conditionally, the MoEF was pressurised by the demands of local communities to include the need for a Comprehensive EIA to be submitted by MPC within a year of the clearance, i.e., by 11 June 1997.  Rather than comply with this statutory obligation, MPC in a confidential letter written to the State Pollution Control Board specifically noted that it would only initiate the EIA only upon the land being vested in its control. Such autocratic dictation on statutory non-compliance to a statutory agency, apart from being wholly repugnant and deplorable, is utterly contemptuous of law and the regulatory agencies should have immediately cancelled the clearance accorded and initiated contempt proceedings against MPC in safeguarding public interest.  Rather, this letter was suppressed.

In failing to do this, the Company and the regulatory agency have both clearly fallen short of their obligation to act in the interests of the Rights of the people, by stating an untruth and misleading the court which may have possibly decided otherwise.   

When such matters were brought to the attention of the Court, even though the Petitioners had made a substantial case per science, the Court deferred in its view supporting the Respondents.  This is not so much the problem with the judgement as much as the manner in which the decision was made, the issues that were addressed, or rather left unaddressed and the tone of the decision.  For instance, the Court could have taken a strong view on the facts established by the Petitioners that critical evidence pertaining to the impacts had been fudged, thus affecting the Rights of the Communities very adversely.  The EIA Notification specifically empowers cancellation of clearances granted should any "false or misleading" data be the basis of a decision.  In failing to direct action based on this powerful clause, the Court joined the Respondents in suppressing the due Rights of the communities, and thus effectively violating them.

On matters relating to the Public Hearing, or the lack of it:

Worthy of mention here, is the attitude of the court as regards the necessity of the public hearing in the process of siting, for instance. The High Court made a peculiarly strange observation that “though there is no requirement as such, to hear the public, but by reason of the guidelines issued by the Government of India in the matter of clearance of projects while considering the environmental aspects, such public hearing ought to be given to maintain proper transparency in the actions taken by them”.   However, it later concurs that considering that the petitioners had aired their objections before the clearance authorities, such action "was an extension of the public hearing that was given earlier to all those who were interested in the matter".  By completing ignoring the fact that no 30 days public notice had preceded the claimed "public hearing" the High Court joins the Respondents in distorting the truth, and thus denying the due Right of the people to Express their opinion on the matter and be heard. Further, by contorting natural right to represent as being a process part of an "hearing" the Court attempts to completely deny the Right to be heard to the affected communities.

But the status in law of the public hearing process was not the point that was before the Court. What the petitioners contended was the failure to hold a public hearing in the first place. What transpired was that the State Government planned with the complicity of the Company, to stage a public hearing without informing the people and selectively informing persons who they believed represented the people. The same was fortunately stalled and postponed to a latter date. The public hearing has not been held to date and the same has been acknowledged by the KSPCB.

This statement reflects just one of the many which reflect the shocking attitude of the Court to this case. In the first instance we can focus on its statement that law does not require a public hearing. There can be only two possible reasons for this statement, either the Honourable Court was unaware of the provisions of the law or it was unaware of the status of notifications under the Constitution of India. 

The requirement for a public hearing was made through a notification under the Environment Protection Act, a statute legislated by the Indian Parliament. Secondly, vide Art.13 (3)(a) of the Constitution of India notifications are to be considered a part of law applicable in India. The result of this uneducated remark was thus to judicially de-recognise the Rights of the citizens of India, Rights granted to it through a legislature elected by and responsible to the people. It would not be difficult to realise that the importance of such a procedure is to give the people the power to voice their concerns, reservations and opposition to projects that the State machinery may propose and that may adversely affect their ability to lead dignified and human lives.

Such an irresponsible statement that effectively wipes out basic Rights of the people to be heard cannot not be considered a violation of the most basic of human Rights.

This particularly when KSPCB retracted its original statement that the Public Hearing had indeed been held, as claimed in its NOC, in the affidavit that it filed in response to the petition. 

Similarly the State and the Company have consistently lied to the court by continuously altering the details of this submission. Despite these contradictions and the evidence presented by the petitioners, the Court found it fit to note that “on the main issue as to the location of the project, there has been due hearing. On the other issues such as rehabilitation and environmental safeguards to be provided there were differences amongst various authorities and to give them sufficient time and attention to them on these aspects, the matter was put off and therefore we do not think that there is need for public hearing at all in the matter of site clearance”.

Since this accepts in the face of hard core evidence to the contrary, with the acceptance of an untruth, the decision itself joins the submissions of the respondents in being a contortion of the facts. In not dealing with the merits of the purported public hearing the process of legal redress itself has been withheld from the people.

Lastly the issues of site clearance, rehabilitation and pollution control are all inter-connected and part of a whole, which affected the public equally, and they could not be separated in such a manner. As such in adopting the argument forwarded by the respondents that these were separate issues the Court effectively refused to uphold the Right of the people to be heard.

The failure to hold the public hearing was a ground to quash the clearance granted to the project.  By not considering the merits of the hearing the Court effectively did not allow the quashing of the project but took upon itself the burden of legislating, rewriting the law and deciding what could be done to make amends (for example suggesting that if a further public hearing was conducted, it was open for clearance to be modified). It appears that the Court was reluctant to examine the merits of the purported hearing and the bulk of the arguments have been forwarded to justify the status quo. 

It would be fair to say that the judgement relies totally on the submissions of the respondents. This would ordinarily not have been a problem, except for the fact that it ignores vital points that were raised by the petitioners.

On the matter relating to the nature of the land:

For instance, the petitioners had produced before the Court a Satellite Imagery based Land Use Study of the affected area conducted by scientists of the Centre for Ecological Sciences, Indian Institute of Science (IISc).  The idea of doing so was to present to the Court the fundamental distortion on the nature of the land.  Quite in contrast to the claims of the Respondents, that of the land being "degraded", "uncultivable", etc. the IISc study revealed that 40% of the land was under thick tree cover, 40% under wetland cultivation and 10% under water-bodies.  The Court completely suppressed this evidence, thus allowing for the claim of the Respondents, when indeed the site was one of the most fertile and ecologically diverse.

Another instance of suppression of crucial evidence against the Respondents involved the compliance of the conditions based on which clearance was granted.  For instance, it was a requirement of the NOC that a Comprehensive EIA should be conducted within a year of that clearance, which in effect meant the study was to be ready by 25 July 1996.  Even as this study was yet not initiated a year later, a clear violation by itself, the Ministry of Environment and Forest proceeded to accord Final Environmental Clearance on 11 June 1996, once again reiterating the need to fulfill this condition.  When the proceedings were held in the High Court, it was clearly a year after the Final Clearance, and two years after the NOC was accorded, reasonably clear enough time to produce the EIA.

The petitioners appeal to the Court to demand the production of the EIA in compliance with the conditions was ignored.  The Petitioners then produced a confidential letter written by Shri. Ron Somers, Managing Director of Mangalore Power Company, on 10 January 1997 to the Karnataka Pollution Control Board, wherein he stated that the EIA will not be available till such time the land was not vested in the company's position!  In effect the petitioners had produced clear evidence of blatant disregard for the law and contempt for the court.  The judgement completely fails to make any mention of this document, thus, once more, demonstrating a clear bias in favour of the Respondents.

On matters relating to the NEERI report:

 The Court also failed to make any comment about the NEERI report, a report that was extremely critical of the project and had raised substantial issues of concern as regards the project and based on the mandate of the Supreme Court of India. The only context in which the Court found it fit to refer to it in its decision was that it did not add any new information which would affect the quality of the human environment in a significant manner, which was an absolute misstatement of the content of the report.

Another issue where the Court failed to exercise its judicial discretion was on the issue of the EIA statements. The clearance for the project was granted without the Impact statements being made on the jetty project, that of the pumping of sea water, the discharge of wastewater into the sea and the transmission lines for evacuation of power from the plant. It would be apparent that as the project would not be able to begin functioning without these projects coming through they were an integral whole, yet the respondents vehemently protested and claimed that they were essentially unrelated projects. The Honourable High Court accepted this argument. 

The Court also strangely relied on, the decision of the US Supreme Court in the case of Oregon Natural Resources Council where the court had held that the agency need not supplement on an EIA statement every time any information comes to light after the same is finalised. Unfortunately the Karnataka High Court chose to rely on this case when dismissing the findings of the NEERI committee report. The inclusion and subsequent reliance of this case is most absurd and severely detrimental to the interests of the people as it does not allow for informed decisions to take place on matters relating to the environment. It should be pointed out that the EIA is not merely a technical requirement, a procedure that has to be blindly followed. The EIA is a method by which it is ascertained whether a project will have any harmful effects on the environment, and will not have any significant and irreversible effects on the lives of people. In such a case, it is absolutely imperative that absolutely all the information is added on to the report. It is an accepted fact that science has still not figured out the workings of the natural systems and as such, new information keeps emerging. It is essential that this information be included if the decision is to be an informed one. 

In the US case the EIA was viewed as a part of regular procedure, which ought not to be the case. Being a part of systems that ensure the Rights to life and environment are safeguarded, it assumes significance greater than regular procedure. 

Thus far, we have attempted to indicate the manner in which the Court failed to address the merits of the various violations of the law, the failure to consider the serious ecological impacts the siting of the project would have and the inadequacy of the environmental safeguards that were to be imposed. There really appears to be no reasoning adopted in the decision, though the judgement itself lays out at length the arguments of both sides. At the end of an extensive presentation of the arguments, there is a failure to address the issues that the petitioners have raised and rushes on to express satisfaction with the submissions of the respondents.

On matters relating to the need for “carrying capacity” study of the region:

Another feature of this decision worth talking about is that as regards the opinion on the need for the "carrying capacity" study and in general the precautionary principle. At the very beginning of the decision, the Court refers to the Precautionary Principle and as such one is hardly prepared for what follows at the fag end of the decision. The Court took note of the opinion of a Shri. Paul Sampson, which suggested that the carrying capacity was an elusive concept and that no definite inference could be drawn based on such a principle which, was variable. The Court therefore concluded that the “concept of carrying capacity is dependent on so many imponderables that the absence of such a study by itself may not be of grave infirmity in giving clearance to the present case”. 

This is quite clearly not at all in conformance in the spirit of the Precautionary Principle which states that the lack of certainty is not an excuse for delaying measures to prevent environmental harm, especially when the potential environmental harm may be irreversible. The Precautionary Principle is a general principle of environmental law and also accepted in the Indian legal system. In this case the Court quite clearly indicated that there was no need for a procedure that could help in assessing environmental stress on the local habitat basing such premise on the claimed difficulty of carrying out the study. 

Double standards with regard to Government Policies:

The decision adopted a whole lot of double standards. For example it quoted the case of Rural Entitlement Kendra (AIR 1987 SC 359) to say that it was not for the Court to decide if natural resources should be exploited at cost of ecology and environmental consideration, or the industrial requirements.  While it may not be appropriate for the Court to question the policy, it is none the less its obligations to protect the Rights of the people that may be affected through this policy choice - which may have the potential to violate the Rights of the people. 

While on the one hand the Court found it inappropriate for it to decide about the policy of the Government, on the other hand it had absolutely no hesitation in dismissing a Government order as to the need for mandatory and full utilisation of fly ash from inception of the project
. 

The petitioners brought this to the notice of the court and pointed out the danger in diluting this provision. The Court, however, was of the opinion that instant and immediate utilisation was not pragmatic and utopian. This is in total contradiction to widely accepted and prevalent scientific opinion on the matter.

On matters relating to the Procedural Lapses:

Lastly, it would be expected that a Court of law would appreciate the fact that in a complicated legal system the procedure to be adopted is as important as the effect of the action itself.  This flows from a rule of natural justice where justice must not only be done, but seen to have been done. However when deciding on the substantial objection that the contract was awarded without relying on the calling of tenders, the Court held (though of course relying on a Supreme Court decision) that it was not always necessary to follow a system of calling for tenders or awarding contracts by public auction. 

In special circumstances it was permissible for the authority to award the contract by adopting other appropriate measures. The Court held that the special circumstances in this case was the urgent need that the State of Karnataka had for power, this despite a much publicised report that the State of Karnataka did not have an energy crisis but suffered from willful lack of maintenance and mismanagement which extra power projects would not solve. It further went on to observe that the plant to be set up was of a very big magnitude and the capacity to set up was of primary consideration. If the authorities felt that Cogentrix had capacity, then the Court saw no reason to substitute another view by sitting in appeal over a decision taken by them. Once again, the Court chose to ignore the substantial allegations that Cogentrix did not have the capacity to set up such a large plant at all, nor did it have the experience for the same.

MPC’s submissions on environmental impacts in the Court:

We must indicate at the outset that one of the Human Rights  violations that we felt should be included is the act of perverting the processes of law and misleading the Court of law. While ordinarily it is crime, this act assumes Human Right violation proportions owing to the prospective result of these actions. Were they successful, then not only would the location of the project have had disastrous results on the environment, but it would also have destroyed the lives and lifestyles of the people.


It is not undisputed that Cogentrix got the contract without the process of tenders being invited for the project. In response to the public outcry that followed in the wake of this development and in response to the issue in Court, the Company admitted that the contract had been awarded without the invitation of tenders. However, it assured the Court and the public that the Engineering, Procurement and Construction contract would be awarded through contract. This was intended to allay the fears of the public and assure that there would be some objectivity in the future dealings. However the second process was to be conducted by Cogentrix itself and thus there would be no neutral objective body conducting the award of tenders. This was in direct opposition to what Cogentrix had led the people to believe, when infact it was in control of the process all along.


Cogentrix in the Court proceedings mischievously presented a number of arguments, which besides misrepresenting facts presented arguments that undermined the requirements of law and the interests of the people. It would be pertinent that the judgement in the environmental case is full of the concerns that are expressed by Cogentrix in its submissions to the Court.


The company adduced information to indicate that Karnataka was facing a power shortage, when studies had been conducted which showed that the energy deficiency in the State was not related to installed capacity, or lack of it, but a reflection of systemic deficiencies and inefficiencies in managing this critical resource.  MPC attempted to cash in on this common misunderstanding.

It presented material in a way to suggest that the development of a state is to be determined through the installed capacity for electricity. It contrasted Karnataka’s installed capacity with those of the other Southern states and showed that it had a lesser installed capacity. 

In addition to this it went on further to state to the Court that coal and thermal power was considered environmentally safe. This is a blatant lie as not only is coal globally recognised as a dirty fuel but in the year 1992,the Government of India also took a decision to shift from coal power, recognising its harmful effects.

We argue that it is not only the content of the statement that should be subject to scrutiny, but the manner in which the idea is conveyed. For example, in the case of Cogentrix claiming coal to be a clean fuel, they made sure that they made the statement in contrast to the infrastructure, etc. required for other fuels (e.g. nuclear fuel). As such while prima facie it may seem like they are making an innocent point, what we should take note of is the intention with which the statement was made and the intention of the comparison.

For example, it attempted to justify the large emissions of Sulphur dioxide. It acknowledged that foreign coal had a large amount of sulphur, but rather than revealing the actual amount it would contain, it compared it to Indian coal. It said that if Indian coal were used the SO2 would be much more and as such foreign coal with less sulphur ought to be used. Once again it managed to skirt the issue of the actual damage that would be caused. The issues of which coal ought to be used was brought up to sideline the issue of the consequences of its use.

A feature of the environmental litigation in India, as elsewhere, is that lay persons take decisions, on matters that very often require in-depth knowledge of the area. Following the common law tradition that the judge knows no law and has to be informed of the law so that they may make an informed decision, the responsibility of educating the judge falls on the counsel appearing in the case, in their role as officers of the Court. This onerous responsibility assumes greater significance in light of the fact the decision being taken in public interest litigation in environmental matters are those that affect the basic Rights of persons. The recognition of the importance of PIL’s has been seen in the recognition by the Courts that PIL’s are not to be carried out in the regular adversarial manner, but since it concerns the peoples interest should be carried out in a cooperative manner.  

One would agree that under such circumstances, the parties have a responsibility to ensure that they put aside personal gain and act in the interest of the community.  Unfortunately this has not been the case. 

In this case both the company and the State sought to justify siting and environmental safeguards on the basis of physical distances which were of no relevance at all.

For example, on the issue of discharge of wastewater, the company assured the Court that the water would reach ambient temperature in just 5 metres from the discharge point. It did not mention the actual temperature of the water and by referring to the distance with use of the word “just” lulled the Court into believing that the distance was sufficient to not cause damage. In fact this is not necessarily true and in a natural system, even a short distance such as 5 metres is enough to cause sufficient damage, when the temperature of water discharged is very high.

In a similar manner it chose to remain silent when the Government of Karnataka assured the Court that there was no fear of accidental release of toxic or hazardous material, as there was no possibility of earthquakes, hurricanes. While the absence of these natural phenomena may be true, the danger of accidental overflow of hazardous fly ash did exist due to the nature of the rainfall in the region. A fact that was pointed out by the petitioners and ignored and covered over by the State and the company.

We would also like to point out that MPC was guilty of subverting the process of justice not only by making false submissions in the entire process of litigation, but also by acting in a manner that would prevent the petitioners from effectively countering the submissions of the respondents. The petitioners requested that they be given access to certain documents that were in the possession of the respondents. However, despite directives to that effect the respondents failed to substantially comply with this directive. It should be placed on record that in pretending to act in furtherance of the Courts directive the respondents mischievously supplied the petitioners that they already possessed. An example being documents that had been annexed to the petition. 

Despite requesting the Court to enforce its own order, the Court failed to take action, whereupon the Counsel for the petitioners took a stand that unless the respondents effectively complied with the Court directive they would not articulate further arguments. Unfortunately, this stand perturbed neither the Court nor the respondents , as a result of which the process was brought to a close without an effective hearing of the parties an essential requirement of  a Court procedure if it is to be recognised as fair.

As a result of active complicity towards ensuring a unfair hearing, we contend  that the Company is guilty of violating the Right  to a free and fair hearing.

On matters relating to the Rehabilitation Site:

On the matter of proposed rehabilitation, the company once again assured the Court that it was taking all the necessary steps to rehabilitate the persons, though the committees that it had set up were plagued with controversies- thus being guilty of sowing seeds of discontent in a society and disrupting its peaceful relations, and also planned to rehabilitate them on a hillock which was extremely barren and lacked water etc.  

In the particular instance, the area of Belapu Gudde that was cordoned of for rehabilitation was traditionally used as pasture land for the community. Thus the relocation effectively disrupted the livelihood of another community as well.  Further, in the process of clearing the undergrowth on the site, several temple structure dating back to a 1000 years were discovered, thus revealing the cultural importance of the area.

Most importantly, MPC never made its rehabilitation package public leaving the details to negotiated settlement, which in real terms meant coercing people through the use of police powers of the State, as Acquisition is a State power, to bend the will of the people under duress to the company’s advantage.

Justice Denied and Justice Denied:

In conclusion, we may state that the process of justice delivery was in this case perverted by two major factors. 

Firstly, the Court chose to rely on the submissions of the respondents, which were blatant misrepresentation to the Court and painted a false picture of the entire issue.  

Secondly, the Court chose to ignore and leave unaddressed the various issues that the petitioners raised. Where it did address it, it is submitted that the process was a sham and failed to address the point, but made irrelevant comments on the fringe issues which were not put up before the Court. But perhaps the failure to address the issues was not a deliberate action on the part of the Court. It should be pointed out, and will be dealt with again in a later part of this document, that the hearing process was far from free and fair. 

Owing to the failure of the Court to enforce its own directive to grant the petitioners access to documents, the counsel for the petitioner took a stand that there would be no cooperation with the process of hearing till the basic requirement of the process was complied with. Unfortunately the Court was not in the least perturbed by this stand and proceeded with the hearing and ultimately articulated its decision. As a result the petitioners were unable to counter the statement of objections presented and prove on record the veracity of their statements. It is obvious that the action of the Court to proceed in view of the justifiable stand of the petitioners' counsel amounts to a violation of the process of a fair hearing as the petitioners were not given an opportunity to make their case properly.

We are of the opinion that this is, in fact, the primary fault of the judgement and hence should be held bad in law. 

We may point out that the petitioners had requested the Courts to be pleased to quash the clearances that had been granted in clear violation of law and without due application of mind. The Court as has already been pointed out, failed to quash the same by using the mechanisms that have been highlighted in the portions above. Its final statements in the decision, the Court made a few statements that went against the grain of the judgement and conflict entirely with all the statements and observations it made therein. 

It directed the MoEF to take into consideration the report of DANIDA, NEERI and the views expressed by Shri. Sagardhara on the project.  All three reject the project and provide the bulwark of the arguments against the project. This obvious contradiction we can possibly explain as the justifiable discomfort that the Court experienced in dismissing the case and as the only form of atonement it could offer. It is a different matter that three lines hardly stand out among 164 pages that condemn the petitioners' case. 

It is our contention that this impractical and pointless direction was a token apology for the destruction that the Court was unleashing on the people and environment of Dakshina Kannada. We contend that it was pointless as it was asking the MoEF to consider the evidence when it had knocked the bottom out of the case and placed the same on record, thus giving the Ministry the opportunity to only go through the motions and then get back on track. In addition to trying to make amends it gives us scope to ask the uncomfortable question of whether there were extraneous circumstances that bound the Court to decide in the manner that it did.

We would like to state that the people set up the State and the organs of the State to ensure that there exists an impartial body that will administer the law fairly. The Courts serve an important purpose as through the process of ensuring redressal of grievances they ensure that society is able to proceed smoothly and that state power is kept in check. It may be noted that the Right to legal redress and the Right to a fair hearing are an important part of the Declaration of Human Rights (Art 8). The process described above clearly indicates that while there was the actus of hearing the petitioners, the factum of listening was clearly absent, a case of procedure lacking substance. In failing in its duty as described in this case, the Court has abdicated this onerous responsibility and as such is in our opinion, as much a party guilty of violations of human Rights as the State machinery and the Company.

� Environment Support Group is a non-profit public interest voluntary initiative that works directly with local communities on issues of social and environmental justice.  ESG has consistently worked with Janajagriti Samithi, a committee of project affected persons resisting the investment of MPC.  More details about ESG and its various activities are posted on its website at: � HYPERLINK http://www.altindia.net/esg/index.htm ��www.altindia.net/esg/index.htm� 


� Mangalore Power Company brochure, 1997.


� Janajagriti Samithi vs Union of India, SLP No. 17396-97/91


� Page 106 of the Power Purchase Agreement between Mangalore Power Company and the Karnataka state Electricity Board, 1994.


� The review was conducted by the Science Application International Centre of USA, Gopa Consultants of Germany and Tata Energy Research Institute of India for a cost of US $ 100,000 of taxpayers money.  The report came to public notice on the effort of the first author.  


� Janajagriti Samithi vs Union of India, WP No. 28651/1996, in the High Court of Karnataka.  The petition may be downloaded from � HYPERLINK http://www.altindia.net/esg/index.htm ��www.altindia.net/esg/index.htm� 


� IA 21 in W. P. (Civil) No. 664/1993 in the Supreme Court of India.


� Written order of Justice Shri. S. Rajendra Babu and Justice Shri. Sreenivase Rao during February 1997.


� Shri. R. N. Narasimha Murthy, Sr. Advocate and former Advocate General of Karnataka appeared for Janajagriti Samithi.  The advocate on record was Shri. P. K. Bhat.


� Shri. M. C. Mehta initially and later Smt. Seema Midha.


� Oral pronouncement of Justice Mr. S. Rajendra Babu and Justice Mr. Sreenivasa Rao of the High Court of Karnataka on 1st April 1997.


� A copy of this order was sought by a written affidavit by the petitioners and denied as being a privileged document.  However, the contents of the order were available to the Press.


� Janajagriti Samithi commissioned the Sagardhara Report.  Sagardhara in his report confirmed that MPC had fudged the databases pertaining to the environmental impacts of the project in such manner as to present a least impact scenario when the contrary was true.  His study was on the basis of his previous EIA conducted for the NTPC project abandoned at the same site.


� The DANIDA report, as popularly addressed, is essentially the Environmental Master Plan Study for Dakshina Kannada district sponsored by the Danish International Development Agency and the Karnataka Department of Environment.  The report was a result of a four year long study of the district that essentially argued against location of hazardous and high impact projects in the environmentally sensitive region.


� The "carrying capacity" order was issued by the Government of Karnataka in December 1995 following district wide protests by the fishing community against the potential pollution of the sea by the newly commissioned Mangalore Refineries and Petrochemicals Ltd. refinery and dyes and pigments factory of BASF.  The peaceful protests were quelled violently by police action including firing, and in an attempt at pacification, the Government of Karnataka issued an order on December 29, 1995 stating that no "mega industries" would be permitted in the district till such time an environmental "carrying capacity" of the region was conducted.  The studied has not been initiated till date, and soon after the order was issued, several mega industries and power projects were cleared.  Most have not been able to establish due to widespread opposition.


� C.C.C.(Civil) NO. 434 Of 1999 in the High Court of Karnataka.  This petition may be downloaded from � HYPERLINK http://www.altindia.net/esg/index.htm ��www.altindia.net/esg/index.htm� 


� Arun Kumar Agarwal vs State of Karnataka, WP No. 10696/1997 in the High Court of Karnataka.


� “Winning support of local communities” is how Ron Somers describes such interventions by him in a video interview extended to Siobhan Wall of London Guildhall University, for a documentary on the project entitled “Fly Ash over India”, 1997.


� The Hindu, January 1995.


� State of Karnataka vs. Arun Kumar Agarwal, 1999 (7) SCALE 441.


� Cogentrix Inc. of USA which was the principal sponsor of the company since its inception in 1992, pulled out of the project on December 9, 1999.  China Light and Power Ltd., a subsidiary of CLP Holdings of Hong Kong has since acquired overall stake in the project and is proposing to invite and Indian joint venture partner, chief contender being Tata Sons of India.  We would also like to mention here that General Electric was originally involved in the project, especially in the crucial formative phase up until the mid-90s, and exited from the company under controversial circumstances.  It was upon GE's exit that China Light came into the venture.


� Video interview with Ron Somers, MD of MPC by Siobhan Wall1997.


� The Karnataka State Power Corporation commissioned Prof. Chockalingam of Annamalai University in 1988 to conduct and Environment Impact Statement of locating power plants in the region.  To justify such location, Chockalingam had termed this land “degraded”, a definition that MPC fully capitalised upon in securing clearances and as well defending the same in the Courts.


� Per the environmental clerances, MPC was granted a 9 year moratorium to achieve full utilisation of fly ash, when an order of the Union Energy Department had required full utilisation from project inception.  The Energy Department's order was issued in 1990 and the MPC clearance in 1996, clearly time enough for use to be found for such hazardous waste,
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