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15 June 2006

Reg.: Request immediate action against significant violations by Nandi Infrastructure Corridor Project and GOK agencies in implementing the Bangalore Mysore Infrastructure Corridor Project

Respected Sir,

Environment Support Group is a public interest campaign organisation that has been consistently following the BMIC project since its inception with a view to safeguard public interest, in particular that of project affected communities and the environment.

We sincerely appreciate your categorical commitment that the BMIC project will be implemented in strict accordance with the Framework Agreement entered into by Govt. of Karnataka (GOK) with NICE in on 3rd April 1997.   Such a decision is in absolute adherence with the directions of the Hon’ble Supreme Court of India in Civil Appeal Nos. 3492-3494 of 2005 (hereinafter referred to as Madhuswamy SLP) delivered on 20 April 2006. 

It follows then that all actions and clearances sought for this project are lawful only if the terms of the Framework Agreement are strictly implemented. Consequently, any action, clearance or financial commitment obtained in violation of the Agreement terms become unlawful and in violation of not just the terms of the Agreement but also the decisions of the Hon’ble Supreme Court on the matter.  

As you are aware, the Hon’ble Supreme Court in its decision in the Madhuswamy SLP has held the Government fully responsible to implement the project per the terms of the Framework Agreement.   Upholding the verdict of the Hon’ble High Court of Karnataka of 3rd May 2005 in W.P. No. 45334/2004 (hereinafter referred to as Madhuswamy WP), the Hon’ble Supreme Court directed:

“the judgment of the High Court (dated 3.5.2005) impugned before us in the Main Matter, is not liable to be interfered with”

Thus making the order of the Hon’ble High Court of Karnataka final, which had held in the Madhuswamy WP as follows:  

“the State of Karnataka and all its Instrumentalities including the Board to forthwith execute the Project as conceived originally and upheld by this court in Somashekar Reddy’s case (supra) and implement FWA (i.e., Framework Agreement) in letter and spirit.”

In so deciding, the Hon’ble Supreme Court also reaffirmed the earlier decision in the Somashekar Reddy Case, (a decision of the Hon’ble High Court of Karnataka in WP No. 29221 of 1997 later upheld by the Hon’ble Supreme Court) wherein the Framework Agreement had already been held as valid.  In that judgment it was also observed:

“the matter was discussed at various levels of the government including the cabinet and the legislature, it cannot be held that the agreement entered into by the government of Karnataka was entered in any arbitrary manner, in secrecy or in any way in a clandestine manner”.

Clearly then, there is no option before the Government but to implement the BMIC project in strictest accordance with the terms laid out in the Framework Agreement.  

Having stated thus, we find that there have been several significant violations in the implementation of the project for which the relevant agencies of the Government of Karnataka and the project implementing agency, M/s Nandi Infrastructure Corridor Enterprise, are responsible.  For the present however, we press for your immediate consideration two most significant violations, being in the nature of:

1) Change in the nature of the project during implementation in violation of the Framework Agreement and Hon’ble Supreme Court’s decisions, resulting in acquisition of land far in excess of actual requirements.  Thereby, causing untold misery to hundreds of families, besides absolutely violating the conditions set out in the Environmental Clearance granted by the Union Ministry of Environment and Forests (MoEF). 

2) Possible presentation of excess lands as collateral to financial institutions, the release of project finance on such basis, which is clearly violative of a variety of procedures, Reserve Bank of India norms on lending and also in violation of the Hon’ble Supreme Court’s directions.

Environmental Clearance violations:

As you have rightly argued in recent weeks, the project now being implemented by NICE is a far cry from the terms of the Framework Agreement and the Environmental Clearance.   In fact the Environmental Clearance was obtained for BMICP by NICE on the claim that the project is as detailed in the Agreement.  The Environment Protection Act, a criminal procedure enactment, and more specifically the Environment Impact Assessment Notification clearly states that if the project clearance is secured dishonestly, that is:

“Concealing factual data or submission of false, misleading data/reports decisions or recommendations would lead to the project being rejected.  Approval if granted earlier on the basis of false data would also be revoked.  Misleading and wrong information will cover the following:

· False Information

· False data

· Engineered reports

· Concealing of factual data

· False recommendations or decisions”

We have proof that NICE obtained the environmental clearance in blatant violation of this clause.

The Schedule 1 of the Framework Agreement details the land required for the project as follows:

Schedule 1 of Framework Agreement

	
	Total
	Total

	
	Govt. 
	Pvt.
	(acres)

	Toll road (expressway, peripheral road, link road and interchanges)
	1,499
	5,500
	6,999

	Township 1
	328
	2,447
	2,775

	Township 2
	614
	1,222
	1,836

	Township 4
	684
	931
	1,615

	Township 5
	2,592
	90
	2,682

	Township 7
	1,239
	3,047
	4,286

	Total
	6,956
	13,237
	20,193


               (Note: Townships 3 and 6 were cancelled from the original project proposal)

In granting clearance, MoEF categorically stated in the clearance that the project 

“involves construction of 111 km. long tolled expressway, 41 km. long tolled outer peripheral road connecting NH-4 and NH-7, 9.1 km link road connecting expressway to downtown of Bangalore city, 3.1 km. long elevated section of the link road, 5 townships, power plant and other associated infrastructure facilities.  The EIA Notification, 1994 as amended subsequently is attracted to the road/expressway component and power plant.  Since the power requirement in the initial phases is to be met through Karnataka Power Transmission Corporation Limited and Hospet Power Limited, the environmental clearance for the power plant shall be obtained at a later date as per the rules and regulation applicable.  Therefore, the scope of the project for the purpose of this clearance under reference is limited to the road/expressway component of the BMIC project.”

It was confirmed that the land requirements for the project would be 

“20193 acres out of which 4076 acres would be required for the expressway alone.  It includes 168 acres of forest land for which in principle approval for diversion of forest land has been obtained.  The Karnataka State Pollution Control Board has issued their NOC vide No. KSPCB/CFE/DEO-2/AEO-2/2000-2001/208 dated 11th August 2000.  Public hearing for this project was held at Mysore, Mandya and Bangalore on 30th June 2000, 3rd July 2000 and 5th July 2000 respectively.  The average water requirement during construction phase is estimated to be 470 cu. m. per day with a peak demand of 560 cu. m. per day.  The water requirement will be met through supply from Bangalore Water Supply and Sewerage Board. 1320 families are likely to be affected as a result of the project.  The project affected persons will be resettled and rehabilitated as per the plan approved by the Government of Karnataka.  The total cost of the project is estimated to be Rs. 1930 crores.”

Based on the facts as described above MoEF granted the clearance and some of the conditions imposed are relevant for the present purpose:

“(a) Specific conditions

(i) all the conditions stipulated by Karnataka State Pollution Control Board …. Shall be effectively implemented.

(ii) All the conditions stipulated by this Ministry while according forestry clearance for diversion of forest land shall be strictly implemented.

(iii) The project affected people shall be rehabilitated as per the rehabilitation plan approved by the Government of Karnataka vide their GO No. RD 161 REH 2001 dated 23rd April 2001.

(iv) All the designs will be duly approved by the Public Works Department, Government of Karnataka and it shall be ensured that the safety measures as per Indian Road Congress (IRC) and other standards are built into the design till execution.

(vi) Appropriate arrangement for providing of percolation pits, storm water drainage and culverts shall be provided to ensure that ground water recharge and hydrology of the area is not adversely affected.  It will also be ensured that the adjoining villages are not subjected to flash floods as a result of this project”

Under “General Conditions” it was also required as follows:

(xi) A six-Monthly monitoring report shall be submitted to the Regional Office of this Ministry at Bangalore regarding the implementation of the stipulated conditions.

(xiii) The Ministry reserves the right to revoke this clearance if any of the conditions stipulated are not compield with to the satisfaction of the Ministry.

(xiv) In the event of a change in project profile or change in the implementation agency, a fresh reference shall be made to the Ministry of Environment & Forests.”

Now we draw your attention to just two letters of the Karnataka Industrial Area Development Board (KIADB) that was vested with the responsibility of acquiring land for the BMIC project, in strict adherence to the environmental clearance norms.  As is required by law, the clearance conditions are prominently advertised and it is impossible for any agency to not be aware of the details.

Yet it is the sad truth that key officials of KIADB significantly flouted all norms and conditions and proceeded to acquire land far in excess of the project requirements as laid down in the Framework Agreement.

Already in 1998, in blatant violation of the Hon’ble High Court’s order in Somashekar Reddy case, Karnataka Industrial Area Development Board (KIADB) and NICE entered into agreement to acquire land for the project where it stated 

“the company has applied to the Board to make available about 21,000 acres of land, morefully described in the schedule annexed hereto“. 

The schedule, surprisingly, indicates the land to be acquired as 23,846 acres, rather than the 20,193 required per the Framework Agreement.  
Much later, in a related letter, the Spl. Deputy Commissioner of KIADB in his letter of 22 May 2004, confirms that 

“the total area notified … is 29258 acres…. And since the area notificed u/s 28(1) is in excess of the actual requirement.  Denotification for 2728 acres was issued …relating to the lands indicated by the company as not required. … Land acquisition notifications, were issued based on the requirement indicated by the promoter company and not on the basis of any technical drawings/maps as approved by the Government in PWD or the project work”.

In other words, there was no rational involved in land acquisition at all.  NICE asked for land, and KIADB granted the same.  Thus all the claims that lands were acquired based on satellite imagery based analysis is merely eyewash.  Thus calling to question if the decision of the Government in inviting foreign investors on the BOOT scheme to ensure quality development of urban infrastructure as at all been fructified?

This observation by the Spl. DC has major repercussions to the many clearances granted, and to the nature of impact of the project.  Simply stated, the adverse impacts of the project may in fact be far more than originally anticipated, especially on project-affected communities, forests and the environment.

In this relation a major change in the EIA Notification has significant bearing on the project.  On 7th July 2004, MoEF amended the EIA Notification requiring large township development to secure Environmental Clearances.  As we pointed out that the BMIC project qualified to comply with this amended notification, as the townships were still not built, and thus considered new projects under the ambit of the law, MoEF decided to write to NICE to ensure they understood the law clearly.

In a letter dated 9th August 2004, the Regional Office (Southern Zone) of MoEF wrote to NICE that in the BMIC project, the

“proposed scope of work development of five townships is also shown.  In view of the amended notification dated 7.7.2004 where in new construction project and industrial estates have been brought under the purview of the EIA Notification.  You are requested to take necessary prior approval of the Ministry of Environment and Forests, for the development of the proposed five townships as per the said notification.  Kindly also inform this office on the scope of the planned townships along with the proposed corridor project.”

As a result NICE was required to go through the entire environmental clearance mechanism as defined in the EIA Notification, so long as it has not changed the nature of the project as defined in the Framework Agreement and other documents that it submitted to KSPCB and MoEF.

In our recent survey we have discovered that rather than strictly adhere to the conditions laid down, NICE has blatantly violated many significant conditions including destroying several tanks (Hemmigepura, Dodda Togur and Kammanahalli, to name a few) when they have been expressly prohibited from altering the hydrological structure of the area where project is implemented. NICE has also failed to file compliance reports half yearly with MoEF and KSPCB and the agencies have not conducted any enquiry in this regard.  The rehabilitation measures are prominent by their complete absence and as a result thousands are suffering unnecessarily and without compensation.  Most importantly, NICE has not only changed the nature of the project, but has even completely altered the nature of land requirement and land use, thus making the very object of granting environmental clearance useless.  Details of the adverse impacts of NICE’s illegal actions in implementing the project are annexed to this representation.

Further, without conforming with the amended from MoEF as required per the EIA Notification (amended on 7th July 2004) it has secured financial investment for Phase I of the project which includes township development near Bidadi and a variety of commercial developments and trading in lands around the Peripheral Road.  

These actions are sufficient grounds to withdraw the clearance granted for the project, a point that we repeatedly pressed with both Union and State agencies, most recently in a letter to the Karnataka Minister for Forest, Ecology and Environment.  Yet the clearances have not been withdrawn thus allowing NICE to continue implementation of BMICP in blatant violation of the Environment Protection Act and connected legislations.

As we have already represented several times to the Government and no action has been initiated yet, we have no option now but to press you to take corrective and effective action by setting right the wrongs committed in this project.  

On the environmental clearance violations, we urge you to direct the relevant agencies to withdraw environmental clearances on review, and ensure that the project may proceed in strictest adherence to the clearance norms and the terms of the Framework Agreement.

Possible Financial Closure violations:

A document of the UTI Bank that has come into our possession, which is prepared by the Bank on information presented by Nandi Economic Corridor Enterprise Ltd. (NECE), which claims to be a SPV of NICE, presents a startling picture of what the company wishes to do with the excess land acquired.  We have enclosed the entire document so that a thorough enquiry may be ordered.  

This document provides the picture that just for Phase I of the project, i.e, Peripheral Road, Link Road, a part of the Expressway till the first township at Bidadi, NICE requires lands to the extent of 6173 acres.  Of this, if we deduct the land for the first township (1933 acres) and the road components with interchanges (1391 + 400 = 1791 acres), this leaves us with an excess land of 2449 acres.  This land should never have been notified, least of all handed over to NICE and NICE in turn should never have used it as a guarantee to seek finance. 

Instead that is exactly what NICE has done, and the document provided clear details that NICE intends to trade with these lands.

As the document confirms on page 60, as part of the risk analysis:

“This project, unlike, other infrastructure projects is characterised by a short payback period, since the toll income is supplemented by real estate income.”

It also confirms that:

“land rates used for revenue realisation are very conservative and there would not be much problem in realising the land revenues, once the final supreme court ruling comes in.  Not only this, land rates are expected to see an upward movement once, the development of roads is completed.”

In annexure IX of this report, the real estate prices are detailed, not for the township, but for the excess land that has been illegally acquired at the interchanges on the Peripheral Road around Bangalore.   
The Hon’ble Supreme Court of India had held in the Somashekar  Reddy case in 1999 that the project must strictly be implemented in accordance with the Framework Agreement.  The Financial Institutions were fully aware of this fact.  Yet merely guided by NICE, and not at all by the judgments of the Hon’ble Courts, banks have financed the project based on illegal real estate development.

Simply put, banks have acted to support the project in clear violation of the judgements in the matter and throwing to the winds all banking norms and instructions issued on such matters by the Reserve Bank of India and connected institutions.

We had suspected this to be the model of financing the project and had in 2002 written to various banks then proposing to finance the project to desist from supporting in violation of the RBI norms.  On receiving no response from the banks, we wrote to the RBI which did register our complaint.  However, instead of investigating our contentions thoroughly and getting to the bottom of it all, our complaint was never investigated.  RBI officials, for reasons best known to them passed the buck and failed to bring any clarity to the issue. 

Disturbed by this lackaidaiscal approach on the part of such an important regulator, we informed the press which reported the matter.  We also urged the then Chief Minister, Shri. S. M. Krishna to thoroughly investigate, but we did not get any response. The then Industries Minister Shri. R. V. Deshpande wrote to RBI, but even so no further action was initiated. We have enclosed all relevant correspondence in this regard.

Sir, it is but now critical in light of the evidence before you, that you should order a detailed enquiry in a manner you deem fit into the matter of the financing of the project.  

The truth must be known, clearly, fully and publicly.  

We submit this representation in the sincere hope that this time the right action will be taken in accordance with law and the decisions of the Hon’ble Courts.

Thanking you,

Yours truly,

Leo F. Saldanha
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