IN THE HIGH COURT OF KARNATAKA AT BANGALORE

W.P.No.   __________  / 2009 (LB -KIADB)

(Original Jurisdiction)

BETWEEN:

1.   Mahaveer Ranka 

      S/o Seth Kaluram Ranka

            Aged about 65 years  

            5th Main, Jayanagar 

            Bangalore 560 011

2. Sujay B S 

S/o B P Suresh Kumar

Aged about 37 years

R/o # No. 57/41, Sarvartha Siddhi

40th Cross, Jayanagar

Bangalore 560 082 

3. V Narayan Swamy

S/o Venkataswamy 

Age about 60 Years

N 6th Main Jayanagar, Bangalore 560 0082 

4. Sri Sriramegowda 

Age: 62Years

S/o Linge Gowda

Former Deputy Mayor BMP

No.96, (13) 5th Cross, Azad Nagar

Chamrajpet, Bangalore 560 018.                             …
PETITIONERS

AND

     01.
BANGALORE METRO RAIL CORPORATION LTD


                   Rep. By its Managing Director,

                   K.H. Road, Bangalore 560 027

02.       THE SPECIAL LAND ACQUISTION OFFICER


(International Air Port)


Karnataka Industrial Areas Development Board

                  Kheny Building, 1st Cross, Gandhi Nagar


Bangalore 560 009

03.       The Tree Officer and Assistant Conservator of Forests Sub Div.1

 .               Bruhat Bangalore Mahanagara Palike

   Rani Chennamma Circle,    Bengaluru 560 002.

04.      Department of Horticulture

           State of Karnataka

           Lalbagh Botanical Garden 

           Bangalore 560 027.                                            … RESPONDENTS

MEMORANDUM OF WRIT PETITION UNDER ARTICLE 226 & 227 OF

 CONSTITUTION OF INDIA

The petitioners humbly submit as follows:

'Nature can sustain without man, but man cannot without nature'

The pride of Man
(Read Humanity)

                            The petitioners herein are not opposed to the Project. But however have   Question the   arbitrary exercise of powers in deciding the elevated railways    track in the fully developed areas at Bangalore locations of Metro Stations & alignment of routes and the quantum  of land required, acquisition land form Lalbagh and the laying of Metro track Elevated on the 4th Main Jayanagar, Bangalore. The insensitiveness in acquisition of the properties not only private but PUBLIC PROPERTIES, preparing the Route Map and  total disregard to the Environment and heritage structures, trees and tree  avenues and improper exploitation of other progressive methods to provide like Under Ground Metro. The fact also remains that Metro Railway cannot be   distinguished from the Railways. The Nomenclature may be different; by them both adopt the same Technology and safety standards. But by no stretch of imagination could it be said a Tramway or a Light Railway.

1. The petitioners submit that are all residents of Bangalore City at Rate payers. The respondent BBMP and the Department of Horticulture being the Trustee of the Properties which are authorities vested with the powers and functions assigned to be carried out by it which are enumerate at Chapter 5 of the KMC Act. The visionary and planners of Bangalore right from 16th Century Kemp Gowda, Tippu Sultan, the Wodeyars of Mysore, and Lord Cubbon, Diwan Madhava Rao, Sir Mirza Ismail, Sri Kurimbigal,   and even administrators in 1960 and early 1970s like Lakshaman Rao, T P Issar,  etc strived hard to maintain the past glory and heritages of Bangalore Gardens, Parks, Colonial Buildings Etc. of Bangalore as a GARDEN CITY – the Brand it carries through out the world Bangalore had beautiful Parks, boulevards and gardens in Bangalore city. It is evident from the recent past the Anand Rao Circle, Maharanis College Circle, KR Circle; Rashtriya Vidyalaya Road, National College Circle,  etc were pleasant to watch with beautiful trees and floral creepers, manicured small garden with arches etc, and trees avenues through out which have all disappeared. The Jayanagar Extension one of the biggest and best laid extensions in ASIA which was laid in 1962 boasted for several garden and playgrounds with beautiful pavements and tress and open spaces. Over the years trees grew along with the flourishing gardens. The joy was short lived. Then came the Cauvery Phase 3 or 4 to destroy the gardens (on the left side while going towards south end circle). NOW the METRO has come to slowly kill the LAL BAGH BOTANICAL GARDENS for ever of DESECRATE / DESTRUCT / DAMAGE it irreversibly. But however, as the summer drew closer, bringing sunshine and warmer weather, people begin looking for fun outdoor recreational activities to take advantage of the beautiful weather. Many are turning to LAL BAGH BOTANICAL GARDENS, were in a state of shock when for the first time it was disclosed that the Park are has been assigned for the purpose of Metro Railway Station. 

2. The respondents before implementing the project and taking policy decision ought to first take the public into confidence; (by not picking and choosing their representatives who simply nod to their suggestions) have group discussions, take the suggestion of the Public and then take POLICY DECISION. This is how the things work in a democracy and other developed nations. However, in this case, the Respondent Government and the BMRCL have taken a Decision to implement its policy in secret chambers and issued Gazette notification approving the implementation of the Project vide ANNEXURE A, without hearing any Public and want to impose the same on the citizens who are taken for granted, ignoring the laws of land, the Karnataka Municipal Corporation Act, The Karnataka Opens Spaces and Park Preservations Act, Karnataka Trees Preservations Act, Land Acquisitions Act Etc. There is no effective public participation in the entire scheme of things.  None of the Lands possessed by the State and the Municipal Corporation were notified. Before any public open space, park, road,  foot path etc. the use of which is to dedicated for any public use for several centuries and decades and other specific public purpose these Authorities are bound to inform the affected public, by notifying the change of user well in advance and hear them the. This fundamental right of the Citizen. It was only when the BMRCL without any notice or any order began damaging the public properties that the citizens became aware the damaging and vandalizing the nature and the public purpose properties were being encroached upon. All the protests and representations are going in vain. The Metro has been publicizing that the protesters are opposed to the Metro and are being declared as criminals. The Work of demolition destruction is being carried out by a huge posse of Police Force; as though the Save Lalbagh Organizations are trespassers and obstructers.  The Metro Authorities have warned that if the protests are not stopped, they would take Police help and execute the work. The Protesters are not criminals. Under such threat the Citizens peaceful protest to hear them are stifled by muscle power of the State. It is also equally strange that the Chief Minister, instead of hearing the Public who have voiced a genuine grievance has gone on giving a Statement that the Trees will be cut and this is the need of the day to carrying its projects. The petitioners are enlightened Citizens who are concerned of the City and want development without destruction. They are seeking their rights enshrined under Article 14 and 21 of the Constitution of India. 

3. The petitioners do not deny the fact, that development and progress that are beneficial to the society ought to be adopted. Nevertheless, at the same time, the planning will have to be carried out with minimum hardship to the residents, damage to environment, preservation of heritage of Bangalore City and its precincts, location of stations and the future growth of the metro railways and such other development, which have been completely overlooked. The metro design is so unscientific that even common laymen are able to foresee the irreversible destruction the much hyped Metro is causing to the city of Bangalore. Had the Metro been destined as UNDERGROUND OR BENEATH THE GROUND, the entire cost of acquisition, and the development existing of the surface could have been SAVED AND THERE WOULD BE SCOPE FOR EXPANSION IN ALL DIRECTIONS WITHOUT ANY FURTHER NEED FOR ACQISITION. There is no foresight in the scheme.

04. DELAY.  For the implementation of the Scheme the Bangalore Metro requirement of land was assessed at 138 acres, which comprised of :

(A) 102 Acres of  Defence Lands and Central Government lands.
(B) 26 acres of land belonging to the National Power Corporation of India Limited.
(C) 32.22 acres of land belonging to the Government of Karnataka and its entities have already been released.
(D) 27 acres of private land acquisition for the project is in progress.
(E) Acquisition of additional land of 6 acres is still in progress.
These indicate excess fully developed only private urban lands were urban lands were notified exercising powers under Sec, 1(3), 3 (1) and Sec.28 and 29 of the KIADB Act. Some lands in possession of the Government of India Undertakings were notified also under KIADB Act. The land of NGEF was acquired exercising powers under Land Acquisition Act. Thus the lands were acquired in piecemeal. No doubt the proposed alignment without giving and specific details lands coming under the preview of the alignment were not disclosed, except for the owners of private properties. Such Government lands which included for the purpose of alignment like open spaces, footpaths, parks, structures (like libraries) and several public utilities were not at all notified in the Internet or newspapers nor were disclosed. It was only when the heavy machines like poclain and earth digging machines were put in action during night or early hours, that the public coming to know about the alignment.  This action of the respondents has caused much protest in the public. Thus the Government has not taken the citizens into confidence. 

5. Thus, it is not too late and the alignment can be changed or suitably changed. The METRO which means UNDER GROUND can be still carried out underground, without much damage to the existing developments. No major work has commenced in the reach IV and VI. Infact without commencing the work in the stretch of KR Road and Vani Vilas Road, the very fact the BMRCL has demolished the LAL BAGH compound wall and are cutting trees without any permissions and when the Notification pertaining to REACH IV has been stayed by the Hon`ble High Court of Karnataka in W P No. 14296/2008.  It is submitted that the work that has been undertaken no doubt is for public benefit, but however there are alternative methods and technology available, which are not only progressive but also meet the future requirements also. The respondents are thus hurrying up the work in piece meal, to claim fiat accomplice. At this stage the Petitioner submits that once constructed it would be permanent structure and the situation will be irreversible. Therefore urgent and immediate application of mind is necessary to implement the work in the manner it is now proposed to be implemented. What happens to the lands, if the alignment is changed or the method of which will not be required for Metro after the completion of the project, are the owners entitled for return. These questions have remained unanswered. Therefore the very fact the Respondents have suppressed the construction of Railways Station in the Lalbagh and also cutting down of Tree Avenue at 4th Main Jayanagar, Bangalore. 

6. It is evident from the facts stated that No Notifications having been issued regarding the acquisitions of the government lands. The Respondent State and its Authorities ought to issue Preliminary notification under Section 4 making it known to the public the general intention of Government to acquire the land. As such, a firm decision will not have been taken at that stage by application of mind. Such a decision has to be taken only by the State at which the declaration under Section 6 of the Land Acquisition Act is issued. Though the notification under Section 4 is a mere proposal for acquisition of a land, as no time lag is legally recognised between the issue of such a notification and issue of the notification under Section 6, there would be no knowing what the decision of the Government would be, unless, it is actually notified. Hence, after the issue of notification under Section 4, if Government were to decide to pursue the acquisition proceedings there under, it would be equitable and obligatory on the part of Government, to hear the Publics. The Petitioners further submit that according to the provisions of Section-3(c) of the act, the Deputy Commissioner and any officer specially appointed by the appropriate Government to perform the functions of a Collector under the Land Acquisition Act can acquire land under that Act. Since Collector of the district is over-burdened with multifarious work it is usual to vest an officer with the powers of Collector under the Act. In case of large projects like Irrigation, Railways etc. a Special Land Acquisition Officer is appointed to expedite the process of land acquisition for such projects. When land is required for public purpose, the requiring authority should file requisition with the Collector with requisites viz., schedule of land, land plan, administrative approval etc. indicating the purpose for acquisition. It is incumbent on the officer, who selects land for the requiring department, to endeavor to avoid buildings particularly religious buildings, tombs, graveyards, Parks historical and heritage structures, botanical gardens, etc., the acquisition of which will entail unnecessary expenditure of Government and annoyance to owners or and citizens or sections of the society, if the object sought can be equally well attained by a slight alteration of the alignment or site chosen or any some other manner. It is the duty of the Collector to see that the interest of the Government, of the public and private individuals are duly considered and that the land to be acquired and so selected is to cause the minimum of the expenditure, annoyance and loss compatible with the attainment of the object for which the land is required. Following receipt of the requisition, the Collector shall forward the draft notification along with necessary documents/ papers to the Revenue Department, R.D.C. and the Administrative Department concerned. If the proposal is in order the Revenue Department issues the notification U/S 4(1) of the act endorsing copies to all concerned. The notification so issued is required to be published in the Gazette and 2 Dailies. Besides, the Collector should give public notice of the substance of the notification at convenient places of the locality in which the land proposed to be acquired is situated. The last of the dates is taken as the date of publication of notification U/s 4(1). Section 17(4) authorizes the local Government to dispense with the procedure laid down in Section 3-A and issue the declaration U/s 6 immediately after the publication of the notification U/s 4(1) without inviting or hearing objections. This procedure is adopted if the land is required for public purpose urgently. In other cases, Section 5-A of the Act entitles the persons interested in the land proposed to be acquired to prefer objections. The Collector shall hear the objections received within the statutory period of 30 days. Following completion of hearing the Collector will furnish his report to the Government in Revenue Department keeping the requiring officer, RDC and Administrative Department informed. The respondents not having followed any of these mandatory provisions of the Land Acquisition Act or the KIADB Act (which the petitioner submit could not have been made applicable), there is no delay in approaching this Hon`ble court.

7. First, the government’s power of eminent domain has to be restrained through an inclusive land-use planning process. The provision of land-for-infrastructure projects or public utilities has to be evaluated through a comprehensive and open planning process. Also, relevant state governments must undertake a lengthy process of establishing the need to close down the existing public facility of destructing any heritage of the city, including public utilities like parks, roads, foot paths, etc. ownership and economic rights to the land that is being acquired. The Stake Holders in these land trusts are to notified, informed by giving wide publicity throwing radio, television, news papers, etc. so that they can participate in the upside generated from the development over  public land.

8. In the present PIL the petitioner are high aggrieved by the construction of Metro railway station on Lalbagh Botanical Garden lawns and elevated metro track on the 4th Main, which has been so insensitively planned without even examining the permanent extensive damage it will cause to the city of Bangalore. The petitioner submits that Heritage is a tangible and intangible expression of a society a culture. The petitioners do not oppose the development, but the development should be sustainable, and go with the tradition and culture of Bangalore. In other words the charm of Bangalore and it Gardens ought to protected at all costs. The ELRTS now adopted by the Respondents No.1 not only ill thought, but has no scope for expansion. An expanding under the present scheme would be further destruction of the developments existing on the surface. Many the development activities have taken in and around the Bangalore city have divested the heritage of the colonial structures, opens spaces, beautiful manicured circles, garden, lakes and parks structure of Bangalore irreversible. The last straw is that encroachments of the Lalbagh Botanical Garden, which had been untouched. Acquisition of land or Formation Metro Railway station at LALBAGH. BOTANICAL GARDEN or any part thereof. The Petitioners submit that Lalbagh Botanical garden is a historic park and important part of the countries and states environment and heritage. It comprises of variety of features, the open space itself, views in and out, several varieties of plantings, water bodies, the damage of these may not be for the present, but sooner than later, they would be destroyed by the environmental degradation that will set-up due to the movement of the Trains continuously along with all the natural vegetation and rare birds will also disappear. Have the respondents bestowed to these aspects is highly questionable.  
9. The petitioner have for the present confined their claim in so far as the stretch of from Chickpet Market to R V Road Terminal (Reach IV) and further extension from R V Road to Puttehnalli - Jaraganhalli on Kanakapur Road. The Metro railways alignments as available are produced at ANNEXURE J Series.

10. Lalbagh Botanical Garden is one of the most diverse botanical garden in South Asia. Lalbagh Botanical Garden - BANGALORE AND INDIAS PRIDE GREEN HERITAGE is located in the southern part of the city, about 4 km from Vidhana Soudha and M.G. Road (GEO 12.97°N 77.56°E). Lalbagh has four approach gates. The main gate is at the North facing towards Subbaiah circle, the West gate is towards Basavanagudi, the South gate is towards Jayanagar and the East gate is towards the Double Road. Lalbagh was established during the time of Hyder Ali on the model of Mogul garden at Sira. It was later enlarged by his son Tippu Sultan, who enriched this garden by the addition of varieties of flower plants by procuring seeds and plants from Kabul, Persia, Mauritius and Turkey. Major Waugh, Dr. Wallich, William Munroe, Sir Mark Cubbon, Dr. Cleghorn, William New, A. Blck, John Cameron, Krumbeigal, Rao Bahadur H.C. Javaraya, K. Nanjappa and Dr. M.H. Marigowda, as the Superintendents of the garden, have made noteworthy contributions to the development of Lalbagh. Lalbagh is currently under the aegis of the Directorate of Horticulture, Government of Karnataka- IV Respondent. Lalbagh was given the status of a Government Botanical Garden in 1856, and since then, it has been an internationally renowned centre for scientific study of plants and botanical artwork and also conservation of plants, besides home for several Species of birds. Formal and informal                                                                                                                                                                                                                                                                                                                                                                                                                                                                       styles dominate the garden in perfect harmony, which is a testimony to the beauty of nature. Today, the garden is a lush green paradise with an area of 240 acres in the heart of the city. Biannual flower shows are organized every year in January and August on the occasion of the Republic Day and Independence Day celebrations respectively. The botanical garden is enriched with numerous native and exotic flora of wide ranging diversity, use and interest. This has been achieved by way of introduction; acclimatization and multiplication of plants obtained from various parts of the world since its inception in 1760. Today, nearly 673 genera and 1,854 species of plants are found in Lalbagh. The collection of the plants has made it a veritable treasure house of plants. The Boundaries of Lalbagh have been fixed and are evident from ANNEXURE C-1. The 1st respondent has also issued an ORDER No. AAH.264 AHM 78 Bangalore Dated 14th November 1979 preventing any construction temporary or permanent in Lalbagh and Cubbon Park. The said Notification is produced herewith as ANNEXURE  E
11. Some of the exotic species introduced from different parts of the world include Agathis sp., Amherstia nobilis, Araucaria sp., Averrhoa bilimbi, Bambusa sp., Bixa orellana, Brownea grandiceps, Castanospermum australe, Cola acuminata, Corypha umbraculifera, Couroupita guianensis, Cupressus sp., Eriobotrya japonica, Magnolia sp., Swietenia mahagoni etc. Indigeneous species such as Artocarpus heterophyllus, Bombax ceiba, Butea monosperma, Cassia fistula , Dillenia indica, Ficus sp., Lagerstromia speciosa, Michelia champaca, Mesua ferrea etc., can be seen. In addition, a number of ornamental, medicinal and economic plant species both of exotic and indigenous origin can be found in Lalbagh. There are also wide range of wildlife from the rare Golden Oriole, King Fishers, Minas, Parrots to the squabbling Pond Herons and more. Lalbagh's vibrant wildlife can be noticed during early in the morning.

12. JAYANAGAR: Particularly the stretch of the West gate Lalbagh - 4th Main, Jayanagar popularly known as Nanda Road (even Nanda Theater is demolished for purpose of construction of a proposed Shopping Mall) till Jaragahalli Puttenhalli (REACH VI). The photographs are produced At ANNEXURE M Series. The Road approximately Four and Half Kilometers from West Gate To end of R V Road end in Jayanagar is one of the best Roads in Bangalore having Lalbagh on one side and further stretches  as  beautiful avenue and boulevard on either side from South End Circle. It is pleasure to see and go below the avenue in spite of heavy traffic movement, which was conceived and laid by wherein late Lakshaman Rao with his vision and foresight has personally taken care and has developed a Rose garden, a Japanese garden, mini forest, band stand, walking tracks, lawns, and avenue on both sides of the Road with trees like forest flame, and other trees which have huge canopy etc. This stretch is one of the most popular walking and jogging Road in the entire south Bangalore, besides Lalbagh. The same has withstood the times and is the testimony of these planners. This street is the LAST EXISTING AVENUE AND LALBAGH BOTANICAL GARDEN ARE HERITAGE WHICH IS NOW SOUGHT TO BE PERMENANTLY DENUED. The statement of the BMRCL that only some trees and branches are to be removed is nothing but misleading. Since the elevated Track with The train and cars over it would mean the Trees are bound to be cut AND IF THEY ARE TRIMMED, THEY WOULD BE DYING AFTER SOME TIME, AS THERE WILL BE NOTHING FOR THEIR NATURAL GROWTH AND ALSO TO PROTECT THE FOUNDATIONS OF THE PILLARS THE ROOTS WILL HAVE TO BE PURNED AROUND EACH OF THE PIERS. The respondents have secured a report from Bangalore University on Environment, which is both a competent and certified authority and even other wise the said report is absolutely silent about this destruction of the Lalbagh Botanical Garden and this AVENUE.  In the guise of providing a facility, without STUDY OR EXAMINING THE ENVIRONMENT DEGRADATION they have blindly accepted defective and a design which has no scope for expansion, without further destruction. The Petitioner themselves being resident and also commence their daily rituals by taking a brisk walk or light jog under this Avenue and around the boulevard, besides innumerous couples sitting and talking around the park benches or stroll into the Lalbagh for a morning / evening walk or spend quality time with family members, guests and friends in it lovely green and quite environs. The afternoons are meant for the young couple left undisturbed, and college students studying in the lovely cool shades of the tree canopies. The evening is a pleasure, one should see to experience, children, youngster, middle aged , and the old one mingle playing,  jogging, chatting, doing yogic postures,  the birds chirping, unmindful of the din of movement of the heavy traffic next to the beautiful hedges around the boulevards. Even the engineers, technical staff may not deny that the destruction of this BEAUTIFUL AND ONLY BOATNICAL GARDEN in Southern Karnataka  and Last REMAIANING AVENUE WOULD BE A PERMENANT LOSS OF THIS GREEN HERITAGE. The Petitioner submits no Bangalorean or any concerned citizen would not want to lose something as precious to us as this Tree Laden Garden and Road.

13. The Petitioners submit that the BMP which is vested with the Road, parks foot paths has being a trustee of public property has shirked its responsibilities and has failed to discharge its statutory duty. They BMRCL or KIADB has not notified any Government Properties and properties held in Trust by BBMP for acquisition under KIADB Act also, ignoring the KMC Act, Karnataka Parks and Open Space Act and Karnataka Preservation of Trees Act Etc. It is assumed that there is no need to acquire any Government LAND AND OBJECTIONS OF THE AFFECTED PERSONS ARE TO BE HEARD. The Public are coming to know about the acquisition of these public properties only when the BMRCL commences any work. The Public have right to be hard before any police is to be designed and implemented, or any land which is a public land is being taken over for any developmental work.

14. The Respondents cannot contend that they have the best know-how of the technical design they have decided. THE RESPONDENT CANNOT DECIDE SUCH POLICY MATTER UNILATRALLY IN THE SECRET CHAMBERS and IMPOSE THEM ON THE UNWILLING PUBLIC. The public consists of people from all walks of life and there are better informed people among the public who can speak, suggest the BMRCL and the respondents of the best alternatives available with a future vision, know the best of technical designed and alternative methods of providing Metro Transit. The design and technology of the system to be implemented will be in accordance to approval granted by the Government of India was that the DPR prepared by the DMRC and approved by the State of Karnataka. It was made clear that the State Government would enact appropriate legislation to regulate the construction, operation and maintenance of the system. The State Government has not enacted any such Laws, but has blindly adopted the Mysore Tramways Act 1906, and there by they have violated all the LOCAL LAWS. 

15. It is submitted that cost of the project is not only the amount incurred by the BMRCL, it will also include the expenditure incurred by several Statutory Authorities and fresh investment to be made by general public who are to be relocated.  Had the Respondents been more sensitive and taken the decision after public meeting and taking the public into confidence, they could have avoided these unpleasant situations. They Respondent BMRCL have commenced the work hurriedly and haphazardly and with out even examining the legal proceedings involved. Just because Metro is Government Scheme does not mean that they can carryon the work without any clearances. If the Respondents claim to have incurred huge sum of money as claimed by them they are solely responsible for wasting the public money without any proper planning the Public cannot be held responsible for the indiscriminate and improper planning in conceiving the Metro Scheme. Just because DMRCL has suggested or has elevated track, that does not mean Bangalore also to follow the suit. The Topography of Bangalore and Delhi cannot be compared. Bangalore has excellent sub terrain, with no seismic dangers, rivers, etc., which is most suitable for UNDER GROUND METRO. The cost of Underground Metro has come down considerably, due to availability of technology. The Respondents have net placed any such report before the Public. The public are well informed. THE BMRCL cannot blindly accept the report of the DMRC based on the DPR prepared by DMRC. The BMRCL cannot claim equities on the ground of hurried improper constructions being carried out by them, nor can they impose or violate any laws.  The respondents are entering any land. I.e., roads, footpaths, parks, open spaces, libraries etc., of the Government as well as several private properties. The BMRCL have been simply entering upon public properties and carrying on the Works high handedly.

16.  WHY RELOCATION IS NECESSARY: .In the first instance the BMRCL ought to have published the Metro Station and other public utilities attached to the same. The Public consultation is required to locate the station; the BMRCL cannot take unilateral decision regarding the stations. It is submitted that once a station is located, it cannot be shifted like that of a Bus stand. The respondents have not thought of any future needs. The Lalbagh Station is located at a most inappropriate location, away from the business center, schools, colleges, business centers, and visitors visiting the Lal Bagh. etc. It ought to be opposite the Lalbagh West with provision of sub-way to reach Lal Bagh., which is the major attraction. Thus, it can cater to the need s of the people better. It would also be catchment area for the Metro Users, as it can have access to several areas if the station is located on Vani Vilas Road, opposite Lalbagh West Gate. 

17. The Petitioner were never made aware that the Lalbagh Station would engulf Lalbagh and the Metro Track would gobble the last HERTAGE AVENUE of BANGALORE i.e., the IV Main Road Jayanagar from South End Circle to 42nd cross , popularly known as Ring Road. Hence petitioner are challenging the Notification bearing No. PC/UD/20/2/2001 dated 4th February 2004, the approval granted in principal for Bangalore Mass Rapid Transit System – Metro and the Government of India approval; vide Letter No. UDD 10 PRJ 03 (P) dated 1-4-2003 referred to ANNEXURE A the proceedings of Government of Karnataka Vide its Order No. UDD 56 PRJ 99 dated 28-2-2004. – ANNEXURE A-l dated 16-4-2008 No. CI 195 SPQ 2008 issued under ASec.28 (4) of the KIADB Act is the Notification pertains to the elevated metro for portion from Chickpet - KR Road near BMC upto Vani Vilas Circle and V V Puram upto Lalbagh West Gate and From Lalbagh West Gate up to R V Road (and now extended upto to Jaragahalli)  which are also thickly and fully developed over the at grade i.e. surface. Thus stretch ought to be underground and feasible. 

18. The Petitioner has annexed to this Petition the Karnataka Government Parks (Preservation) Act 1975 (Act 23 of 1975) along with the Amending Act 24 of 1976 and Act 30 of 1982 (the permission accorded to construct Veera Sound and its consequential withdrawal)   vide ANNEXURE B and C The petitioners submit that the Karnataka Government Parks (Preservation) Act of 1975 was an “Act to make provision to ensure the preservation of certain Government Parks in the State of Karnataka”.  Various sections of this Act clearly amplifies the signal role of the Government not only in according protection and maintenance of the Parks, but also in ensuring that no violations shall take place especially in the form of buildings. 

Sec 3 (1) of the Act states that:
“This act shall apply to all lands and buildings within the limits of such parks belonging to the State Government as the State Government may from time to time, by notification in the official Gazette, specify”.

              Sec 4 further amplifies this provision as follows:

“Sec 4 (1) It shall be the duty of the State Government to preserve and maintain as Horticultural garden the parks to which this Act is applicable and take such action as may be necessary to improve the utility of such parks and such gardens.”

“Sec 4 (2) No land or building within the parks to which this is applicable shall be alienated by way of sale, lease, gift, exchange, mortgage or otherwise or no license for the use of the such or building shall be granted and any alienation or license granted in contravention of this section shall be null and void.”

Further the Metro was originally confined to be within the jurisdiction of Bangalore Mahanagara Palike or Bruhat Bengaluru Mahanagara Palike, but has been extended vide ANNEXURE G beyond the jurisdictions of Bangalore City. It is useful to refer to Part IX A of the Constitution of India Articles 243P, 243 Q, 243 R 243 W243 ZD 243 ZE and 243 ZF that the proposed Metro violates not only the special enactment like Karnataka Park Act, Karnataka Parks, Playfields and Open Space (Preservation and Regulation) Act, 1985, The Tree Protection Act, Karnataka Town and Country Planning Act, The Bangalore Development Authority Act, The Karnataka Municipal Corporation Act etc

19. The Karnataka Government Parks (Preservation) Act 1975 (Act 23 of 1975) has now been amended including Section 5 under which  the State Government has amended by issuing an Ordinance vide ANNEXURE D not withstanding anything contained in Sec.4 the State Government may  subject to such condition and restriction as it may impose as regards construction maintenance, management use and like maters as area of 1135.18 Sq. Mtrs of Lalbagh Gardens along the compound wall of West Gate towards the Western side of the park to BMRCL for construction of elevated station for metro rail project. A photocopy of the said legislation is annexed at Annexure D. The issue of this Ordinance is without application of mind and only upon the request of the BMRCL the HE Governor of Karnataka (then under Presidents Rule). The said Ordinance is not only arbitrary exercise of power but illegal and unconstitutional, as the same have never been placed before both the houses of the legislature. Now invoking this Ordinance the BMRCL has demolished the Lalbagh wall and trespassed into it and has sought permission to fell nearly 200 trees, including the saplings which have just been growing into trees. The Petitioner submits that previously the State had proposed to construct Veera Soudha in Lalbagh and after public protest dropped the same. In addition to the same, the Draft publication was not placed before the Legislature Hoses. Thus the construction was prevented. Now the 1st and 4th respondent have copied verbatim the same Section 5 and inserted Metro railway, which is wholly without application of mind. This shows the callous attitude of the Government towards the environs of Lalbagh. The petitioners submit that the construction of Veera Soudha would have been simple structure, but where a station would be a busy hub, creating noise and air pollution every five minutes. Thus the Station would be more harmful and dangerous, In addition this, Cauvery Water Supply pipes are below in the very same place just two feet below. The Petitioners have produced the other Notification describing the boundary of Lalbagh and also the Order of the State prohibiting any construction at Lalbagh and Cubbon Park. The respondent have totally ignored / overlooked these vital aspects. Even before the notifying the Ordinance the BMRCL had called for Tender for construction of Metro Railways. Even to this day the Metro Station designs are not designed. All the Metro Stations ought to have certain standardized common features. Thus, the respondent feel that they are law unto themselves and behaving like dictators and even law of the land and the Court cannot prevent their illegal and high handed activities. The Petitioner reliably learns that even before officially the land is handed over the Metro BMCL has trespassed and cut the trees and removed the wall of the Lalbagh. The Respondents have similarly entered the 4th Main Jayanagar and have commenced work making arrangement for erection piers.

20. The Petitioners submit that the Hon`ble Karnataka High Court in the decision in WP No. 17823/1999 Suresh Heblikar and ors. vs. State of Karnataka and ors., has observed at Para 3 of its order as follows:

           "Article 51 A of the Constitution envisages that the State shall endeavor to protect and improve the environment."

      The above observation of the Division Bench of the Hon`ble Karnataka High      Court clearly lays down the guiding principle that needs to be interred by the State while dealing with community properties like parks and/or open spaces.

      In a similar circumstance dealing with Public Trust Doctrine, the Hon`ble High Court of Karnataka, in the case of Massy and Others vs Bangalore City Corporation and Ors. reported in 2003 AIR (Kar) 468 and 2003 (4) KarLJ 168, had the occasion to consider whether lease of Park or Open Space vested in the Bangalore City Corporation (BCC) to a private Club with certain exclusive use was valid

      The Court while invoking the Principle of Public Trust Doctrine held that by virtue of Section 174 of the Karnataka Municipal Corporations Act, 1976, the Park and Open Spaces were vested with the BCC which however cast an obligation to maintain the same by preserving the basic features of a Park and any action which would result in damaging the essential features would be in violation of the Public Trust Doctrine. The relevant observations are cited for reference herein below

 "13. In our considered opinion. Section 174 of the Corporation Act clearly mandates that the Corporation has to manage and control the parks, play grounds and open spaces reserved for ventilation for the use those are earmarked and it has no authority to alienate or transfer such lands even by way of lease to create private interest. The Corporation is duty bound to maintain the public character of such lands and any effort to deviate from this statutory obligation would amount to breach of public trust which on having so found has to be corrected by the Courts."

The further observations of the Hon`ble Karnataka High Court make it clear that Open Spaces such as Parks and Tanks / Lakes are community property and public access to such properties cannot be restricted in any manner. The relevant extract from the aforementioned judgments is reproduced below:

"16) Anyhow, since the respondent club had been managing the land since 1932 without changing the land use and maintaining it as a playground it is more appropriate to treat the club having been conferred with the only power of management and maintenance of playground and open space. This will be in conformity with Section 174 of Corporations Act and will also advance public interest for maintaining the land as playground and open space. Accordingly, we hold that the State Government had no authority in law to permit the respondent-Club to put up any construction on the land which will change the nature of the land use and converting the land for exclusive use of the members of the respondent-Club only. The Commissioner of the Corporation had also acted in derogation of the statutory obligations in abiding the directions of the State Government. Therefore, the impugned orders at Annexure-A as well as sanction of the plan at Annexure-B are ex facie contrary to the legislative mandate and therefore unsustainable in law.

17. As regard question No. 3, keeping in view our findings as above, for the facts of the present case we do not propose to examine this question because irrespective of the provisions contained in the Planning Act since there is absolute bar on the part of the Corporation to change the use of the play ground and open spaces reserved for ventilation this by itself is enough to annul the actions of the State Government and the Corporation.

18. Accordingly, we quash the Government Order bearing No. VNE 190 MNY 90 dated 2-9-1993 (Annexure A) being ultra vires the powers of the State Government. Consequently, the sanction accorded by the Corporation to the plan for putting up construction on the land in question (Annexure-B) is also nullified. Respondents are directed to restore the land in question as a play ground and open space with unrestricted right of use and entry of the public. Any how, the compound walls and fences erected around the land in question will vest in the Corporation as it will be necessary for proper control and protection of the land from encroachments."

    18. The  same principle in similar circumstances while dealing with lease of parks vested in the Bangalore City Corporation has been applied to set aside such a lease deed executed by the said Corporation in favour of a private club by the Hon'ble High Court of Karnataka, in the case of Masay and Others vs Bangalore City Corporation and Ors. reported in 2003 AIR (Kar) 468 and 2003 (4) KarLJ 168. The leasing or handing over of parklands / park areas / parks and/or open spaces is also illegal in so far as it is violation of the mandate contained in the Karnataka Government Parks (Preservation) Act, 1975 in so far as Section 4 casts a duty on the MCC and/or the state government to preserve and maintain the Parks and to take steps to ensure the utility of Parks as gardens. Section 4 (2) further prohibits any alienation even by way of lease which will be deemed to be null and void. The Karnataka Government Parks (Preservation) Act 1975 has to be read in conjunction with the Karnataka Parks, Playfields and Open Space (Preservation and Regulation) Act, 1985.

21.   According to Section 8 of the latter Act there is a mandate to prevent putting up of any "structure likely to affect the utility of the park, playfield or open space or make any encroachment in or over any park, play-field or open space specified in the list published under Section 4 or Section 5."

The action of the MCC and/or the state government in leasing out parks and/or open spaces and authorising by virtue of such lease the right to construct infrastructure which would affect the utility of the parks and/or open spaces is illegal and liable to be struck down. Section 8 (2) of the said Act also casts a burden similar to the restriction contained in Section 4 of the Karnataka Government Parks (Preservation) Act 1975.

22.      The essential sovereign functions of the State cannot be delegated or outsourced.

This is well laid out in the decision of the Hon`ble Supreme Court of India in Municipal Council, Ratlam vs. Shri Vardhichand and Ors., reported in 1980 AIR(SC) 1622, where it held that:

"A responsible municipal council constituted for the precise purpose of preserving public health and providing better finances cannot run away from its principal duty by pleading financial inability."

It is a settled principle that if the zoning regulations specify certain areas as lakes, or parks, or open spaces, there cannot be any diversion of the said areas for any purpose inconsistent with the traditional and planned usage attached to such properties.

23. Citizens of Bangalore came together to protest the rampant destruction of some of the city's most famous and precious green areas by the Bangalore Metro Rail Corporation Ltd (BMRCL). Ever since the beginning of April 2009, when the Metro authorities began testing the soil by installing rigs and drillers the citizens are demonstrating and  assembled in the serene environment of Nanda Road, between 30th and 32nd cross. This is one of Bangalore's most beautiful tree-lined avenues; some even argue, India's finest The assembly peacefully protested at the site where the BMRCL has started construction work, not far from the ominous board that reads "Site for Jayanagar Metro Station". According to RTI responses, the BMRCL will cut 323 trees on this majestic avenue.

24. The Petitioners submit that cutting, putting any construction between the avenues or even major pruning of these fully grown trees would be slow poison on the entire stretch of Tree Avenue on the 4th Main Jayanagar.  The harm full effect the entire environment of Jayanagar and this major regeneration of clean air would destroy the clean and unpolluted extension of Bangalore. The life would never be the same in this magnificent and best preserved Residential extension in India. The green cover of the earth needs to be restored to its 19th century level. How vandalistic the Metro has become a Large-scale felling of trees has multiple effects. First, the wind-breaking effect that the presence of trees exercises is lost. As a result, roaring winds carry off a good deal of surface soil and vast dust bowls are created. In other words, what was once a dust free environment would be converted into a dust bowl, noisy? Second, the cycling of water would be affected to a degree when the annual rainfall characteristic of the region will be cut short to an undesirable extent. The ground water level will; be decrease. The importance of trees in this connection can be understood when we realise that a well-grown tree is a repository of 10 to 15 thousand gallons of water. Third, the bird life and animal life that the trees support would vanish. In such a situation, desert conditions are created at Lalbagh and the Gardens of Jayanagar and the land that once supported a flourishing park serving the community will become the home of cacti, rattle-snakes and desert rats. Therefore, the Lalbagh and the Green Top trees together with active tree planting have yielded rich dividends in the shape of an environment vibrant with life. But there is no urban afforestation.

25. The Petitioners further submit quoting Dr T M Das of the University of Calcutta has evaluated a tree as follows: a moderate-sized tree generates Rs 5,000 worth of oxygen every year, converts Rs 20,000 worth of protein, cleanses the air, which if done artificially would cost Rs 5 lakh and in 50 years, yield fertiliser valued at Rs 3 lakh. Mr. Dharmaswaran who gave this information quoting Dr Das, ends up saying, “A tree is just not a tree.” I can only exclaim, “How true!” and he further adds I cannot do better than end this talk by a quotation from the book ‘Only One Earth’ by Barbara Ward and Rene Dubois. “In the last 200 years, and with staggering acceleration in the last 25, the power, extent and depth of man’s intervention in the natural order seem to presage a revolutionary new epoch in human history, perhaps the most revolutionary the mind can conceive. Men seem, on a planetary scale, to be substituting the controlled for the uncontrolled, the fabricated for the unworked, planned for the random. And they are doing so with a speed and depth of intervention unknown in any previous age of human history.” Therefore the petitioners submit that the Urban development is preceded by site clearing and grading which results in removal of trees and vegetation from the urban forest. 

26.   The Petitioners submit that the Metro or any other authorities of the State have never examined the Environment Hazard the encroachment on the Lalbagh Botanical garden would have and Jayanagar Avenue which a heritages of Bangalore deserve to be protected at all costs. The BBMP and Bangalore Development Authority have been warned not to resort to tree-felling without permission from the Forest Department, and legal action will be initiated against those found guilty of violating the law. But the BMRCL and the other Authorities are overreaching the law. The Respondents ought to have examined the Harm that the denuding of trees would cause and made suitable changes in the alignment more so by going underground.

27. The petitioners who are not only nature lovers but also draw inspiration and quote Dr Green's philosophy of life: 'I don't frequent temples. But I love trees. They provide home and food to a number of insects and birds, besides bestowing countless gifts upon the people and the environment. Knowing and promoting the growth of, nurturing and preserving trees, are my way of worshipping the Creator.'

28. Petitioners also submit that 'Pollution is the most dangerous hazard facing our grossly overpopulated country. Since pollution is linked with trees, how can we disregard this aspect? Defence, finance, everything which we consider important loses its importance because half our population is only half alive! Among the weighty things India is blessed with is greenery in this tropical country. It is a matter of pride that we are considered a premier country in preserving natural vegetation, and we worship the same. When the balance of nature in our country was preserved, human beings, including tribals and a variety of wildlife co-existed! Unfortunately, within sixty years of independence, our population has been allowed to soar three times and our benevolent forest cover allowed diminishing three times! Now even the man made forests are being denuded. 

29. WHY UNDERGROUND METRO OUGHT TO HAVE BEEN ADOPTED:

(A) The Petitioners submit and demand for an underground Metro is quite justifiable. The arterial roads connecting north - south that are congested with vehicular traffic all the time. Authorities have planned a station at every one km of about 85 feet in width on these 90-feet roads. In all, there are about fourteen (excluding the now extended towards Jaraganahalli at the South and Hessarghatta toward the North) stations. However, they haven’t clarified anything about the entry and exit points for staircases, parking, the manner in which people will enter and exit the stations and other facilities the station will have like Auto rickshaw, bus stands etc.” 

          (B)  Though it’s a 42-km line right now, if the metro goes underground, it track length  can reduce it to 35 kms, providing the same benefits. This savings will be a set off cost that may be incurred for underground metro. This means lessening the number of stations. The respondent authorities have to place before this Hon`ble court and the public a comprehensive integrated transport line, wherein they can also connect major bus routes. This allows for scope to increase the lines if the government intends to 50 years from now. They can do so only if it Metro is underground.

(C)  The Petitioners further submit that Project cost for elevated network is estimated to be Rs 250 per km, while for the underground the cost will increase to Rs 350 per km. Apart from the cost; there isn’t enough space available on the ground for entry and exit routes for commuters for underground stations. Another issue is the need to take approvals, which includes the finalisation of the alignment to the mode of the funding agencies including from the Central Government. It took two years to get all the permissions and approvals. Any change in the route or alignment will need a nod from the Central Government, and this will mean the project will run behind scheduled by at a couple of months, but will be a permanent solution for future expansion.

(D) The Petitioners submit that the Metro is not a profitable enterprise anywhere in the world. Globally, its ridership varies between 10 per cent (Kolkata) to 50-60 per cent. In Delhi, ridership is only 20 per cent of original projections in Phase 1. How can this project, first sanctioned on the basis of 20 lakh passengers, claim profitability if it is carrying lesser than the expected only. Reports of hidden subsidies, tax waivers and cheap land acquisition have already appeared in the media. But the real answer lies in the fact that its development model is designed to recover costs, not to ensure ridership. In other words, the Metro has to ensure property development to guarantee its own profitability. This is why the Master Plan says of land on either side of the Elevated Metro corridor will be declared commercial. So, the city pays for the development of the corridors to make the Metro profitable. If this line runs through residential/low-rise mixed-use areas Jayanagar, Basavanagudi, Rajaji Nagar, they will be forced to go fully commercial. Zooming prices will force residents to sell and transform the area into high-rise malls, office complexes and cineplexes. This will put humongous pressure on all overloaded resources like water, parking, electricity, waste and security.

      (E) If the Metro lies underground, there are no concrete monsters on arterial roads, no commercial transformations — and no issues like noise. But there will be the costs. The Delhi Metro is 83 per cent elevated and 15 per cent underground. DMRC argues that cheaper elevated sections make the Metro a viable, profitable project. Costs to go underground will mean sacrificing many of the new routes it has chalked up. Yet, the lower costs of an elevated metro are highlighted but are dangerous no scope for route expansion. There is a real need for so many routes and diversions. An elevated Metro 15 minutes from everywhere in the city is an environmental disaster waiting to happen. Second, several routes were never in the original plan  There are no technical problems going underground, merely costs, system length and delivery time. All these affect the city’s sustainability and are negotiable. There’s no reason for an outdated, harmful, and elevated metro for Bangalore

30.  Few people in our country, where gold is highly valued, realize that the value of trees is even greater than of gold. In terms of hard cash, a tree that lives for fifty years generates Rs 5.3 lakhs worth of oxygen, Rs 6.4 lakhs worth of fertility and soil erosion control, creates air-pollution control worth Rs 10.5 lakhs, and Rs 5.6 1akhs worth of shelter for birds and animals. Besides, it provides flowers, fruit and timber. So, even if a single tree falls or is felled, the community loses something worth more than Rs 32 lakhs! An action plan will be formulated to increase the green cover in Mysore, which is fast eroding at the altar of "development" and the Forest Department will take measures to curb indiscriminate tree felling. But now Bangalore has gears for better race in destruction of its green cover and leads to decaying the environment and ruins the Lalbagh Botanical Garden and the 4th Main Avenue at Jayanagar, Bangalore for ever. Hence being aggrieved the petitioners have filed this writ petition on the following among other grounds.

31. The petitioners have not challenged the impugned notifications before any other authority or tribunal. THE PETITIONERS SUBMIT THAT THEY HAVE NO PERSONAL INTERTEST IN THE SUBJECT MATTER INVOLVED IN THESE WRIT PETITIONS. THE PETITIONER FURTHER SUBMIT THAT THEY ARE ALSO PERSONALLY AFFECTED BY THE damage the ecology is suffering due to the illegal, arbitrary, malafide acts of the Respondents jointly and collectively.  The petitioners learnt that some landowners namely in W P No.8288/2008, challenging the acquisition of their land and building and PIL by the CMH Residential Association. The petitioners submit that some of the owners have filed W P No.12219/2008 and W P No. 4776 and 4778/2009 (LA KIADB) and this Hon`ble Court has passed an interim order. Having no other alternative and efficacious remedy, the petitioners have approached this Hon`ble Court under Article 226 and 227 of Constitution of India on the following grounds.

32                                                       GROUNDS

a. The Respondents BMRCL have not secured any Environment clearance for the implementation of the Project. The one secured oil from Bangalore University ands which is not a certified component authority to publish a or give clearance to the project by providing expertise on environment. Even otherwise the Report has not even whispered or examined regarding the impact the Metro would cause to the Lalbagh, Cubbon Park and the Tree Avenue at Jayanagar, Bangalore.

b. The Karnataka Government Parks (Preservation) Act 1975 has to be read in conjunction with the Karnataka Parks, Playfields and Open Space (Preservation and Regulation) Act, 1985.  According to Section 8 of the latter Act there is a mandate to prevent putting up of any "structure likely to affect the utility of the park, playfield or open space or make any encroachment in or over any park, play-field or open space specified in the list published under Section 4 or Section 5." The Ordinance at ANNEXURE D dated 22nd November 2008 has been   issued during Presidents Rule in the State of Karnataka exercising powers under Article 213 (1) of the  Constitution, which is the verbatim copy of the Karnataka Act 24 of 1975 wherein the Veera Soudha was proposed to be built at Lalbagh and the same came to be omitted again by Karnataka Act 30 of 1982 in view of the several representation from the public opposing the proposal. The said Amendments are at ANEXURE B. and C. The similarity of the wording in Ordinance at ANNEXURE C and D may kindly be noted and there fire the Petitioners submit that there is no application of mind and also the Metro train movement causes continues noise and air pollution every five minutes. This is sufficient to destroy the ecology of the Lalbagh permanently and would be slow poisoning of Lalbagh.   

c. The Lalbagh being a not only a heritage park but also historic park develop over centuries  comprises of several rare species of botanical trees collected from all over the world, gardens, verity of features : the open space itself, views in and out, the plantings, water vestries, build features and archaeological remains. There is need to protect this Botanical Park for ever. Under the guise of development the protected garden cannot be taken away, which would destroy the vegetation and the bird life at Lalbagh. It would be highly unreasonable on the part of the respondents in not taking proper care and bestow its attention to protect and conserve this historic park, more so when the Lalbagh Garden has been give statutory protection by several enactments. It is need less to say that it has been declared as a Botanical garden way back in 1885. The Petitioners submit that they are aware  of the variations and developments around and bring to the notice of this Hon`ble Court that there are no publicized or even other polices  for conservation of such sites and parks The LALBAGH is a national Treasure and therefore  a comprehensive policy will have to formulated to protect it. Under the guise of Ordinance the State cannot take away protected garden insensitively which not only hurts the citizens, but the future generation to come will lose this beautiful study park as well as lung place. It would be converted into one of the nosiest parks even otherwise. 
d. The Metro was originally confined to be within the jurisdiction of Bangalore Mahanagara Palike or Bruhat Bengaluru Mahanagara Palike, but has been extended vide ANNEXURE G beyond the jurisdictions of Bangalore City. It is useful to refer to Part IX A of the Constitution of India Articles 243P, 243 Q, 243 R 243 W243 ZD 243 ZE and 243 ZF that the proposed Metro violates not only the special enactment like Karnataka Park Act, Karnataka Parks, Playfields and Open Space (Preservation and Regulation) Act, 1985, The Tree Protection Act, Karnataka Town and Country Planning Act, The Bangalore Development Authority Act, The Karnataka Municipal Corporation Act etc.  
e. The BMRCL has contends hat the Environment Protection Act, The Air Pollution Act and Noise Pollution Provisions are no attracted for the Railways Project, At one breath they have contended that the Under Schedule VII the Metro is State Subject and not railways at all and on the other side they contend that the Railway Project does not require Environment clearances. If the Railways Act1989 is not applicable, then Environment Act is applicable. It is humbly submitted that any project above Rs.50 Crores the clearance from Environment Authorities is mandatory. Thus, the respondents cannot claim that they are exempted from the provisions of Environment Act.
f. The Respondents ought to have notified the Public Properties like Parks, Roads, Footpaths, open spaces which would utilized for the Metro railways.  The public are not made are that these would be utilized for the Metro which would once for all remove the existing amenity, which is used by the Publics in part or any portion thereof or completely. The Public have a right to be heard in the matter. Even otherwise the acquisition of Government Land for public purpose will to be preceded by procedural acquisition enumerated above; the objections will have to call for and heard. Thus a policy and illegally taking over the Parks and other utilities are clearly AGAINST THE PRINCIPLES OF NATURAL JUSTICE.  The Acquisition proceeding are mandatory and the public are to be heard, objection will have to called, A policy  formulated behind the back of the citizens cannot be imposed against their will. Before such policy of providing n infrastructure of this magnitude was thought of the public debate ought to have been called, suggestion ought to called for, This having not been done even in the matter of alignment as well as acquisition of lands, this calls for judicial review of the policy.
g. The respondent cannot claim equities that they have already incurred huge amount, to implement the Metro which is totally skewed policy and there being on application of mind. Citizens have been rendered and giving valuable suggestions, which have been criticized stating that they are not competent to give any suggestions and rejected outright. It is humbly submitted that they planners neither have any vision nor have thought of the damage that it would caused to the environment. They have single point agenda to implement the project, in what ever manner they deem it fit. It is the citizens of this country who have vested such powers with the Planner and the elected representatives, in the scheme of thing the citizen cannot be ignored,. The citizens comprise of enlightened persons who have expertise in the filed of Railways, metros, environment studies. Town planning legal experts, policy maker etc. They may have been research students, retired officials from the very departments, professors, and university and college teacher’s students with bring ideas with the eye of the future development, all these are stake holder, they cannot be ignored. It is need les to say that there ought to be common sense approach and not single mind devotion to implement and project in the manner only designed by the respondents. 
h. The 4th Respondent and the State, BBMP which are Trustees have not even voiced their concern about the encroachment and the damage that the station would caused to the Lalbagh gardens and the cutting down of the 4th Main Avenue at Jayanagar. They cannot remain silent spectators to this atrocious Ordinance. Their silence in supporting the BMRCL highhandedness and non –consultation before the alignment has shocked the citizens of Bangalore and world over. The protests may be local, but the impacts are world wide.  
i. It is very clear that BMRC has no absolute power to decide the location of stations. The respondents have arbitrarily determined the location of Lalbagh Station as well as the alignment. These are purely managerial decisions and not technical decisions. Any technical specifications can be designed and followed, based on the managerial decision. These decisions are taken in the secret chambers of the vested powers which are colorable exercise of powers and hence the petitioners have approached this court when the respondents have ignored the requests of the petitioners to furnish them with the route alignment sketch and the station design originally prepared. These can be ascertained from the fact that even before the Ordinance was passed, tenders were already called vide ANNEXURE H for construction of Stations.

j. The petitioners submit that the Government that in order to implement the Metro Rail Project, ought to have issued a notification to implement the project under the Metro Railways (Construction of Work) Act 1978 amended and make it applicable to the Bangalore Metro Rail Project. The Metro Railways Act provides for constitution of the Advisory Board for the purpose of the formulation & co-ordination of plans, financing, and execution of any project for the development of construction of Metro Railway. The Advisory Board has been empowered to constitute committee for the purpose of implementation of the project. The Metro Railways Act also provides for acquisition of the land for the construction of the Metro Rail or any work connected therewith. It also provides for the construction of Metro Rail and all other connected works. Thus the complete planning, acquisition of land, construction and plan of the Metro Railway will have to be governed by the provisions of the Metro Railways Act and the Indian Railways Act 1989. By such notification the City of Bangalore could be include in the definition of Metropolitan City so as to bring the city of Bangalore within the purview of the Metro Railways Act and thereafter the acquisition proceedings in respect of the lands proposed to be acquired was to commence & continue under the Metro Railways Act.
k. .Mysore Tramways Act 1906 – an archaic Act requires the State (i.e., the government) to consult in-depth with persons whose properties would be acquired for implementing the Metro. The Government Stand has been that the consultation had been carried out with the public, but the fact is that t the Metro is not being implemented by the state, but by a privately constituted body namely the BMRCL (Bangalore Metro Rail Corporation). The Central Government, through the Ministry of Railways has been completely ignored and the State Government has blindly proceeded with the project in ignorance of law and the laws applicable for the project of this nature. The BMRCL and KIABD have been taking unilateral decisions on Metro Rail Project and not taking the opinions of the public, who are its important participants. 
l. .The petitioners have sought the Court to direct BMRCL to locate the Station at the alternate place suggested and also make the metro underground which most suitable.  
m. .THE BMRCL AND KIADB claim that there is transparency and have followed people friendly approach with regard to acquisition of 621 private properties earmarked for the Bangalore Metro, which is contrary to the facts. The acquisition of Government land and public properties have been kept in warps and are coming to the knowledge of the citizens only after the work has began. Thus the respondents cannot claim any equity on the ground that they have commenced implementation of tfhe infrastructure, incurred huge expenditure, and taken possession of properties. If they have followed an illegal method, they are bound by the improper decision and the tax payer cannot be blamed.   Details about the survey and sampling itself are not made available.  If the alignment and location of stations are closely noticed there is no place for facilities like car park and future expansion gave the copies of the alignment. A close scrutiny will throw light on the malpractices practiced by the Respondents BMRCL and the Respondents jointly.

n. .From the facts pleaded and the documents produced clearly show that there are no reports, clearances from several local authorities ( who are blissfully ignorant of the immediate damage future damage that would be caused irreversibly to Lalbagh Gardens and the Avenue at Jayanagar, Bangalore ) regarding the permission secured and the future impact of the station in the locality and what are the proposed changes , it impact in the locality have to be disclosed in a detailed report, by calling meetings of the citizens, residents and  business houses in the locality. These things cannot be carried in the air conditioned rooms of the Office of BMRCL. It is clear that the location of the station at Lalbagh is prima facie arbitrary and without application of mind. Firstly, the respondents if they had to consider the objections of the petitioners and invited public participation whose rights are also affected.  No opportunities have not been given to the petitioners, whereas a vested interest have played a role behind the screen.

o. The BMRCL and the State of Karnataka cannot contend that since that projects implemented within jurisdiction of municipal limits of  the Central Government cannot not intervene in matters which the state government is competent to handle. The provision of Indian Railways Act 1989 will have to be made applicable, where the Metro Railway falls short of any legislation. But the State Government without any proper comprehensive legislation is implementing the Metro project is being implemented within the municipal limits of Bangalore.

p. The Petitioners submit that the principle of Transparency requires that information regarding forthcoming stations and alignments and the rules to be applied should be readily available to all interested candidates. It requires that affected person, directly or indirectly to be hard. In the absence of this information, it would be impossible for objector to represent themselves effectively. A breach of transparency would arise where a public works are carried with limited publicity or even no publicity at all, as well as in the absence of  proper hearing ,but making media hype as though the Metro Railways is the only alterative and viable solution for the congested roads of Bangalore City.  And any other persons trying to give suggestions and gain the knowledge of adverse impact or implementation of the sections of the METRO are opposing the project or against any progress. The Petitioner contend that before any project of this nature is implemented an through study of its the local implications, will have to minutely examined And deliberations invited, to create awareness and welcome suggestion. 

q. .The Respondents have ignored the Environmental Impact Assessment Studies and management Plans. The respondent have to this day not published any Environmental Impact Studies in compliance with the environmental legislation in force. The respondent cannot contend that environment clearance is not at all necessary is incorrect. Nevertheless, and in spite of not all projects being the object of an EIE process, the Metro has failed to secure any Environment clearances or the permission under the local authorities for designed location of station etc. The station will have severe strain on the locality as well as several advance studies are to be carried out to minimize the disturbances to the citizens, more to the resident and business establishments in the area. 

r.  Due to the lack of transparency the Petitioners and several other rate payers find it difficult to digest the improper planning which is without application of mind or vision  and citizens of Bangalore are totally kept at dark about the disorientation of the locality once the Station is put into operation, Secrecy is not the only issue surrounding the Public-Private Project. The laws have been re-designed to jump-start expensive metro railway and transit projects by attracting private-sector investment and corporate efficiency to the process. 

s. .The Petitioners submit that it allows the state to dispense with traditional way of the taking up project, but does not mean that the implementers of the project are law unto themselves and can undertake the works keeping their profits as motive and at the same time destruct the existing infrastructure. They ought to publish the reports and seek changes well in advance regarding the adverse impact over environment the settled amenity which have been used for centuries and decades and at the same time keeping the future expansion. In addition to this several other civic facilities will have to be centrally housed elsewhere for the betterment users of these public utilities. 

t. There ought to be a level of confidentiality between the citizens of Bangalore and the Government which is the trustee of public property and that the legislature felt was appropriate at the time they accepted the public-private partnership project, but not at the cost of act citizens in the era of right to information and without hearing the grievances of the citizens. There is no scope of well developed clustered growth around the Metro Station. The petitioner fear that the respondents BMRCL, State of Karnataka and KIADB have been able to use the cloak of secrecy to prevent public penetration of the actual planning and implementation leave aside contractual aspects of this project. 

u. The respondent including the DMRC has never thought about the local impact each station will have in the locality where they are to be constructed and established. No reports about the damage to the Lalbagh park and the Trees and Avenue and burden on the existing civic amenities or other environmental impact are made available or have been examined and followed.

v. The Metro transit planners have completely ignored or in their zeal have blindly not explored the alternatives. They have completely overlooked several parameters which have led to grossly inadequate and haphazard planning and location an important junction, which is a gateway to several important extensions, more so residential and southern commercial district hub.  Even for construction of fly over, the National Transportation Planning and Research submits its report ie., Traffic Management Scheme. The petitioner could not lay their hands on any such report and when enquired they Metro Authorities drew a blank.  Therefore before undertaking the design, selection of place and construction such valuable report should be secured. The Respondents BMRCL have without application of mind has haphazardly carried out acquisitions of the properties. 

w. .The Petitioner submits that under Articles 14 and 21 Right to life takes within it sweep right to decent environment. The proposed constructions of the Metro railway Station at Lalbagh is most ill thought and decided without application of mind. It is well settled law that all statutory authorities are bound to act fairly in the mater of decision affecting the right of the citizens and are subject to judicial review if they have not acted in public interest and in malafide or arbitrary or for collateral purpose. The authorities ought to take upon lawful and relevant grounds in public interest and behave as though they are the law unto themselves.  
x. The respondents are bound to take necessary clearance under the Environment Protection Act and even if not applicable for they cannot violate or pollute or harm the environment or the ecology of the fragile environment of Bangalore City. However the Petitioners contend that the Respondents are bound by the Environment Protection Act and are also bound to take clearance and approvals of the BBMP _ Karnataka Municipal Corporation Act, Bangalore Traffic Police, Karnataka pollution Control Board, before the construction and progress at each stage and more so when the Station designs are approved. Infact they are to be approved well in advance.
y. .The respondent cannot take shelter under any policy decision which are taken in complete secrecy or without bringing them to the notice of the citizens. Such policy decisions are to be published and objections called. Hence, this Hon`ble Court has jurisdiction to examine the policy decision, which are taken in secrecy and which give raise to non-applicability of services attract residents and businesses.

z. DUTY TO ACT FAIRLY:  The petitioners submit that the way the project is being implemented discloses that the rules of natural justice and due process of law are honoured more in the breach than in their observance. But taking of unilateral decisions, which has occurred very often, has violated the right to a fair hearing. The Petitioners submit that the discriminatory practices violate the right to equality before the law and to equality of treatment from a public authority in the exercise of its functions and the arbitrary deprivation of property violate the right to the use and enjoyment of property. They have duty to act fairly.

aa. The fundamental rights with which public officers should be concerned in the performance and execution of their duties, are those enshrined in Article 21 of Constitution of India. The petitioners submit that the right of the individual to life, liberty, security of the person and enjoyment of property and the right not to be deprived thereof except by due process of law and the right of the individual to equality before the law and the protection of the law. In addition the Respondents will have to act fairly and the petitioners have the right of the individual to equality of treatment from any public authority in the exercise of any functions.

ab. ..The respondents cannot contend that in the absence of statutory rules and orders does not negate the necessity of observing and applying rules of natural justice. The Public Officers and BMRCL cannot make policy or issue policy directions unless this power is given to him by law. The respondents presume and are functioning on the phrase “It is our policy" or "It is the policy of the Board" followed by a statement outlining the policy. It is the duty of the all the Respondent Nos. 1 to 4 to obey the law, statutory rules and regulations and long established rules and practice directions. It is also its duty to not to make and apply policy of his own which affects the public interest. When such policy decision affects or offends the public interest, it is open for Judicial review ands investigate any matter leading to, resulting from or connected with that policy decision.

ac. .The Petitioners also submit that it is apparent and that very often such arbitrary policy decision are made or influenced as a result of advice or recommendation made by vested interest . Therefore the petitioners submit that by way of judicial review public officers. This Hon`ble Court can CALL RECORDS and REPORTS and investigate any advice or recommendation made to the BMRCL, Department fo Horticulture etc. by vested interests either by oral instruction or by any representation.. But in order to act fairly and in accordance with the rules of natural justice it is incumbent on Public Authorities or a public officer to give reasons for their decisions, especially in cases where they are dealing with a controversial problem. Very often unilateral decisions are taken by public officers without giving the public an opportunity to state its case. The unfairness of this situation is compounded by a failure or refusal to give reasons.

ad. The Respondents before approval and implementation of the project ought to have called the PUBLIC and heard their objections, but they have been dumping the policy on the unwilling people, who are only, seek for modified or alterative technology (under ground) which is already implemented in several major cities of the world. They have not opposed the Metro System for Bangalore.  

ae. The Petitioners submit that the cost fact no doubt relevant, but in such case, when the investments meant goes waste with no future scope for expansion and would be a permanent eyesore, congested the city roads, no proper ingress and egress, ought to abandoned. The respondents have failed to note that they can reduce the number of station to mitigate the cost and still implement the plan with a slight enhancement of budget. It is the Government and the Public who will be benefited, in the long run (the cost can be recovered much sooner that later). 

af. The respondents have arbitrarily issued ANNEXURE F directing the 4th respondent o hand over possession. This shows that the respondents are hell bent on not hearing the Petitioner or other citizens of Bangalore who have been peacefully protecting against this illegal action perpetuated by the State itself.

                    33                                  GROUND FOR INTERIM RELIEF
                 (a) The Metro or the BMRCL or the Department of Horticulture have notified the acquisition of the Lalbagh for Metro Railway Station and also  the removal of the avenue on the 4th Main Jayanagar, till the work actually commenced. Thus immediately after the Hon`ble court Stayed the Metro Work on the Reach IV, the metro authorities have commenced work only on government and public lands which hitherto were never disclosed to the public and citizens. Over the last couple of week, hundreds of people have been vociferously protesting against the plans of the Bangalore Metro Rail Corporation Limited (BMRCL) to build a Metro station in Lalbagh and to cut trees along the verdant Lakshman Rao Boulevard, popularly known as Nanda Road. Concerned citizens gathered at Lalbagh and 32nd main Jayanagar and have represented to the Respondents about their concern and the permanat and irreversible damage that would be caused to the environment and these protected heritages of Bangalore. They have been completely ignored. The respondents instead of meeting the affected and protesting  citizens have gone ahead and issued statement in press and television that what ever the protests the Metro Station will be laid in Lalbagh and the alignment will not be changed. Thus, there is real and impending Threat to the Lalbagh Gardena and the Avenue at Jayanagar. Infact the BMRCL  assured the Petitioners and public on 5th May 2009 that they would stop the work on Reach IV and  stop cutting trees. But however on the 6th they again came with a posse of 600 Police man and have cut down several rare trees and various verities of rare Nilgiri trees. Thus the damage is irreversible for several years to come. They have falsely calimed that only 38 fully grown trees were cut. But the fact is several hundred trees are illegally cut and removed in the mid-night operation and the day light operation of 6th May 2009. seemed to feel that the simplest thing to do in order to save Lalbagh and Nanda Road from the axe was to do away with the Metro altogether. There are also alternatives to the present Metro alignment which would leave the last few bastions of nature in Bengaluru untouched. One such, proposed by HU and ESG, has the Metro running underground along RV Road, all the way to South End Circle, from where it could proceed to Jayanagar shopping complex. 

                   (b) Lalbagh is protected by a separate, stringent law. In a highly undemocratic move, the Karnataka Government changed the law by moving an ordinance to acquire Lalbagh land for the Metro, rather than prefer a debate over the changed law, in the Assembly. The opposition has also failed to protest this undemocratic move. Lalbagh and Lakshman Rao Park on R.V.Road, (also called the AC Road, Nanda Road ), both major landmarks and heritage of Bangalore are being destroyed for the Metro. The High Court has heard PIL over alternatives in Metro alignment and refused to vacate the Interim Order of Reach IV. What seems like a minor portion of Lalbagh gone today will surely lead to greater portion of the park being taken away to create parking zones and malls that the Metro plans at its stations. When they sought clearance, Metro authorities claimed trees on Nanda Road will be pruned, and not felled. Now they want to cut 323 trees on Nanda Road (R.V.Road) alone. The BBMP Tree Officer (III Respondent) has confirmed that the tree felling in Lalbagh was not cleared by him. This makes felling of Lalbagh’s heritage trees, daylight robbery. The petitioners are mute witness to this wanton destruction and illegal desecration of our parks and open spaces. Hence there is an urgent need of an interim order to stop all activities by the BMRCL and the other respondent in cutting or making any construction temporary or permanent in the Lalbagh Botanical park within the boundaries defined in ANNEXURE C-1. The situation will be irreversible if the damage is further perpetuated and permitted. 

                  © The BMRCL can Retain the present alignment as it is the logical one requiring no land acquisition, and gives best service to BOTH Jayanagar and Banashankari residents, but laying track beneath the ground ( Underground Metro ) from the commencement of Reach IV Chickpet _ KR Market up to Jaraganhalli , this will be advantageous for  every one with better scope for  expansion, no  surface land acquisitions, cutting of trees, destruction of existing infrastructures and developments on public and private properties. The latest photographs are produced herewith as ANNEXURE L and M Series.
34.                                                              PRAYER


The petitioners pray that this Hon`ble Court be pleased to:

(I) Quash (Annexure-A) the Notification bearing No. UDD 56 PRJ 99 dated 28-2-2004 in so far as elevated Metro Railway in so far as KR Road (Near BMC) upto Vani Vilas Road along VV Road upto Lalbagh West Gate and from West Gate along R V Road upto to dead end of R V Road  by issuing a Writ of Certiorari;

(II) Quash ANNEXURE  D issued by the 1st respondent viz., Karnataka Ordinance No.4 of 2008  published in Karnataka Extraordinary Gazette  dated 22nd November 2008 are arbitrary exercise of powers which is contrary to the provisions of Article 14 and 21 of the Constitution of India and also quash the consequential Order ANNEXURE  F  No. Kru TO E 287 Tee Vi 2006 (portion) Bangalore dated 25-2-2009 calling upon the 4th Respondent to handover possession of 1135.18 Sq Meters to the 2nd respondent;

(III) In the alternative direct the Respondent to construct direct the respondents 1 and 2  to relocate the Metro Under ground within the same alignment or alterative alignment for the entire Reach IV and Reach VI  

(IV) Direct the respondents all the records place before this Hon`ble Court the other scheme examine and why they were abandoned the Under Ground Design and Technology (Which is being partly implemented) and call upon the Planners to hear the Public before the policy is implementing and executed further or explore the implantation of the Under Ground Metro from City Market to Jaraganahalli) without / or with suitable changes in the alignment;

Pass such other order or direction as this Hon`ble Court deems it fit in   the circumstances of the case including one of award of costs to these   Petitioners.
35.                                     INTERIM PRAYER
Pending disposal of the writ petition, the petitioners pray that this Hon`ble Court be pleased to direct the respondents:

(a) Direct the respondents to place all the report like the environmental, alignment reports; station designs; permissions form authorities like Bruhat Bengaluru Mahanagara Palike and Department of Metro railway/ Namma Metro ;

(b) Direct the Respondents BMRCL Respondent No.3 and Department of Horticulture 4th Respondent by way of an  interim order to stop all activities like  cutting or making any construction temporary or permanent in the Lalbagh Botanical park within the boundaries defined in ANNEXURE C-1 and cutting down any Trees in the Avenue and the Boulevard ( Lakshman Rao Boulevard) on the either side of the 4th Main, Jayanagar, Bangalore and not to interfere with their present existence; 
(c) Pass such other interim  order or direction as this Hon`ble Court may deem it fit to protect the Lalbagh and the Avenue and the Boulevard (Lakshman Rao Boulevard) on the either side of the 4th Main, Jayanagar, Bangalore, pending disposal of this Writ Petition, in the interest of justice and equity. 
Bangalore

Date:                                                                     Advocate for Petitioner
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